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P. O. Box 182830
Col unbus, Onhio 43218-2830
Tel ephone: (614) 752-8418
Web Page: www. jfs.ohio.gov/| abordi sputes

In The Matter OF A Labor Dispute
Bet ween:

Docket No. LD-004-009
United Steelwrkers of Anerica:

Local 5724 and Local 5760
(Local 5724 and Local 5760)

Uni on/ Cl ai mant s : Hearing Officer
: Ji m Bubuti ev
and
: Dat es of Hearing:
Ornet Cor poration : Decenber 14, 2004
(Ornet) : December 17,2004
Enpl oyer ; Dat e of |ssuance:

Decenber 27,2004

Appear ances

Ti rot hy F. Cogan, Attorney at Law, represented Local 5724 and Local 5760.
Charles E. Ballard, President of Local 5760, was a wi t ness for Local 5724 and
Local 5760. Loren Lee Hartshorn, President of Local 5724, was al so a w tness for
Local 5724 and Local 5760.

John C Artz, Attorney at Law, represented O net. Ruth E Ford, Principal
of X Roads Sol ution G oup, was awitnessfor Onet. LisaD R edel, Drector of
Human Resources, was also a witness for O net.

Thi s matter was heard by Ji mBubuti ev, Hearing Cficer for the D rector of

t he Chi o Department of Job and Fami | y Servi ces, pursuant to Section 4141. 283 of
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t he Chi o Revi sed Code. The purpose of this hearingistodetermnethereason
for the unenpl oyment of certain individuals who have filed clains for
unenpl oynent conpensation benefits. D vision (A of Section4141.283 of the Chio
Revi sed Code provides that the Director isto schedul e ahearingwhenthereis
reason to believe that the unenpl oyment of twenty-five or noreindividuals
relates to al abor di spute. The Chi o Departnent of Job and Fam |y Servi ces has
recei ved approxi natel y 664 cl ai s f or unenpl oynent benefitsthat relatetoa
| abor di spute between Ornet and Local 5724 and Local 5760.

Al interested parties werenotifiedof this hearing pursuant to Chiolaw
Thi s hearing was heldin Marietta, Chio, on Decenber 14, 2004, and a cont i nuance
was grantedto O et until Decenber 17, 2004, due to a cl ai med | ack of recei pt
of notice of the original hearingdate. The hearingwas conpl eted and t he record

was cl osed on Decenber 17, 2004.

FI NDI NGS OF FACT:

Theclaimants inthis matter are nmenbers of Local 5724 and Local 5760 and
are enpl oyed by O net at twofacilitiesinHannibal, Chio. Specifically, the
nmenber s of Local 5724 work at a Reducti on Pl ant and t he nenbers of Local 5760
work at a Rolling MII (12-14-2004 Transcript Pages 17-18).

O et i s aproducer of al um na and al um num(12- 14- 2004 Tr anscri pt Pages
17-18/12-17-2004 Transcript Page 82).

O et enpl oys approxi mately 1, 700 i ndi vi dual s and about 900 of t hose
i ndi vidual s are al so nenbers of Local 5724 and anot her about 500 of those
i ndi vi dual s are al so nenbers of Local 5760 (12- 14- 2004 Transcri pt Pages 19- 20, 54-
55/ 12-17-2004 Transcript Pages 83, 123).

Local 5724 had a col | ecti ve bargai ni ng | abor agreenent w th O net whi ch was
ef fecti ve t hrough August 31, 2003 (12- 14- 2004 Transcri pt Pages 28, 56-57/12-17-
2004 Transcript Pages 84,121/ Union Exhibit D).



There were three (3) witten extensions made to the col | ective bargai ni ng
| abor agreenent bet ween Local 5724 and O et whi ch conti nued t he agreenent unti |
July 31, 2004 (12-14-2004 Transcri pt Page 58/ 12-17- 2004 Transcri pt Pages 57-
59, 84- 85, 122-123/ Uni on Exhibits H1,J).

Negot i ati on sessi ons for a newcol | ecti ve bargai ni ng | abor agreenent were
hel d bet ween representatives for Local 5724 and O net begi nni ng about May of
2003, and have conti nued si nce then. Noinpassein negotiations has occurred
between t he parti es (12-14- 2004 Transcri pt Pages 28- 29, 57- 58, 65- 66/ 12- 17- 2004
Transcript Pages 17,121,127-128).

Local 5760 had a col | ecti ve bargai ni ng | abor agreenent wi th QG et whi ch was
ef fective t hrough August 31, 2004 (12- 14- 2004 Transcri pt Pages 21- 22/ 12- 17- 2004
Transcri pt Pages 84, 128/ Uni on Exhibit A).

Anutual | y agreed upon ver bal day-t o-day extensi on of the collective
bar gai ni ng agr eenent occurred bet ween Local 5760 and O et after August 31, 2004
(12-14-2004 Transcript Pages 22-26).

Negoti ati on sessi ons for a newcol | ective bargai ni ng | abor agreenent were
hel d between representatives for Local 5760 and O net begi nni ng about April of
2004, and have continued since then. No i npasse in negotiations has occurred
bet ween t he parti es (12-14-2004 Transcri pt Pages 28- 29, 57- 58, 65- 66/ 12- 17- 2004
Transcri pt Pages 17,127-128).

O et st opped payi ng Medi care Part BPrem uns for retirees prior tothe
expi ration of the respective coll ective bargai ni ng agreenents. O net stopped
payi ng t he $400. 00 per nont h or $10, 000. 00 | unp sum* pensi on suppl enments” to
retirees after the respective coll ective bargai ni ng agreenents expi red. O net
stopped al | ow ng for “vacation slotting” based upon seni ority when a known
vacation period becane open as the result of an enpl oyee | eaving active
enpl oyrment after the expiration of the coll ective bargai ning | abor agreenent with
Local 5724. O et asserts that the stopped paynent of Medi care Part B Prem uns,
prior tothe expiration of the respective col | ective bargai ni ng | abor agreenents,
only appliestoretireesthat retiredprior toJunel, 1999, andtherefore, there
was no change to the terns and condi ti ons of enpl oynent for any of the clai nants
or retirees under the respective col | ective bargai ni ng agreenents. O net asserts
t hat t he change t hat st opped t he paynment of t he “pensi on suppl ements” toretirees
retiringonor after June 1, 1999, and t hat stoppedthe al | owance of “vacati on
slotting” after the respective col | ective bargai ni ng | abor agreenent s expi red
occurred because t hose terns and condi ti ons of enpl oynent expired when t he
respective agreenents expired. Neverthel ess, the nenbers of both Local s
continuedtoworkat Onet’'stwofacilitiesinHannibal, Chiountil Novenber 22,



2004 (12- 14- 2004 Transcri pt Pages 22- 28, 60- 62/ 12- 17- 2004 Transcri pt Pages 19-
22, 38- 40, 68-69, 76- 77, 123- 130, 138- 142/ Uni on Exhi bits A D).

Onet filed for a bankruptcy reorgani zati on under Chapter 11 of the
Bankrupt cy Code on January 30, 2004. On March 11, 2004, O net subm tted
Bankr upt cy Code Chapt er 11 Secti on 1113 proposal s to Local 5760. On Sept enber 20,
2004, Onet filedthe Section 1113 proposal s withthe Bankruptcy Court. Athree
(3) day evidentiary heari ng was hel d Cct ober 13-15, 2004, regardi ng t he Secti on
1113 proposal s. On Novenber 2, 2004, the Bankruptcy Court approved t he Secti on
1113 proposal s. On Novenber 23, 2004, there was a confirmati on hearingw ththe
Bankrupt cy Court regarding Onet’s Pl an of Reorgani zati on. Cn Decenber 15, 2004,
t he Bankruptcy Court approved Ornet’s Pl an of Reorgani zation (12-14-2004
Transcri pt Pages 31- 36, 38, 45- 46/ 12- 17- 2004 Transcri pt Pages 95-98, 110- 111/ Uni on
Exhi bit B).

Bot h Local s vot ed t o aut hori ze a wor k st oppage on Novenber 18, 2004. Awork
st oppage began on Novenber 22, 2004. Continuous picketing started at O net’ s two
facilitiesinHanni bal, Chi o on Novenber 22, 2004, and has conti nued si nce t hen.
Bot h Local s assert the work st oppage woul d not have occurred begi nni ng on
Novenber 22, 2004, if O net had agreed to postpone a Novenber 23, 2004,
Confirmation Hearing dealing with O net’s Bankruptcy Chapter 11 Pl an of
Reor gani zati on and i f O net had agreed not to i npl enent t he Bankr upt cy Code
Chapt er 11 Section 1113 proposal s. O et woul d not agr ee t o post pone t he Novenber
23, 2004, Confirmation Hearing. O net had not i npl enented t he Section 1113
proposal s when t he wor k st oppage began on Novenber 22, 2004. O net i ndi cat ed t hat
i f awork stoppage di d occur thenthe Section 1113 proposal s woul d be i npl enent ed
(12-14- 2004 Transcri pt Pages 26, 40- 41, 44, 46- 48, 62, 64- 65/ 12- 17- 2004 Tr anscri pt
Pages 27- 30, 32- 34, 36- 37, 40- 41, 50- 52, 66- 68, 89- 90, 94, 106, 123, 130, 134, 137, 143, 147-
149/ Enpl oyer Exhi bit 1/Union Exhibits B,CG1,C2,0Q.

O net has renai ned open si nce t he wor k st oppage began on Novenber 22, 2004,
and i s operati ng usi ng sorme 300 nonuni on sal ari ed enpl oyees, and their friends
and fam |y nenbers. O net has not hired repl acenent workers (12-14-2004
Transcri pt Pages 42- 43, 63- 64/ 12- 17- 2004 Transcri pt Pages 64- 65, 93, 106- 107, 133).

Appr oxi mat el y 300 nenbers of Local 5724 were | ai d of f due to | ack of work
prior tothe work stoppage (12-14-2004 Transcri pt Pages 37-38/12-17-2004
Transcri pt Pages 131-132, 147-148).

| SSUES:



Pursuant to Section 4141. 283 of t he Chi o Revi sed Code, this Hearing Cfficer
isrequiredto nake adetermnation as to whether the clai mants are di squalified
fromrecei vi ng benefi ts under t he unenpl oynent conpensati on | ans of the St at e of

Chio. The central issues to address can be stated thus:

1. What is the reason for the clainmants' unenpl oynent
from O net ?

2. Are the claimants disqualified from receiving unenpl oynent
conpensati on benefits?
3. What is the duration of the |abor dispute?

The appl i cabl e  awi s Section 4141. 29(D) (1) (a) of the Chi o Revi sed Code,
whi ch provides as foll ows:

(D) Notwi t hstandi ng di vi sion (A) of this section, noindividual nay serve
a waiting period or be paid benefits under the follow ng conditions:

(1) For any week with respect to which the
director finds that:

(a) The individual's unenpl oynment was due to a | abor dispute
ot her than a | ockout at any factory, establishnent, or
ot her prem ses | ocatedinthis or any ot her state and owned
or oper at ed by t he enpl oyer by whi ch the i ndi vi dual is or
was | ast enpl oyed; and for solong as the individual's
unenpl oynent is due to such | abor dispute .

REASONI NG

Section 4141.29(D)(1)(a) of the Onio Revi sed Code provi des that no
individual isentitledtobenefits for any week duri ng whi ch theindividual’s
unenpl oynent is due to a | abor dispute other than a | ockout .Thus, in order
to come to a concl usion regardi ng the reason for the unenpl oynent of the
claimants, it i s necessary to determ ne whet her the | abor di spute was a | ockout

wi t hi n t he meani ng of Chi o unenpl oynment conpensati on|law The cl ai mant s woul d
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not be disqualifiedfromeligibilityfor unenpl oynent conpensati on benefitsif
the | abor dispute is found to be a | ockout.

The key i ssue to be resol ved i s whet her the reason for the cl ai mants’
unenpl oynment fromOr et was due to al ockout or al abor di spute other than a
| ockout .

In Zanesville Rapid Transit v. Bailey (1958), 168 Cnhio St. 351
the enployer inplenmented a 10% wage reduction after the expiration of
the |abor agreenent. The enployer was a public utility that had
experienced problens making a profit and had been unable to gain
perm ssion fromthe |local city council to increase fares.

The Chio Suprene Court defined a |ockout as “a cessation of the
furnishing of work to enployees or a withholding of work fromthemin
an effort to get for the enployer nore desirable terns.” Id. at
351, 354. The Chio Suprenme Court held that the 10% wage reducti on was
reasonabl e under the circunstances and did not nmanifest a purpose on
the part of the conpany to coerce the enployees into accepting it.

Therefore, since the enployer’s conduct did not inevitably |ead
to unenploynent “in the sense that the enployees could not reasonably
be expected to accept it, it did not constitute a lockout . . . ” Id.
at 356.

I n Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a col |l ecti ve bargai ni ng
agr eenment between t he enpl oyer and t he uni on expi red and t he union offeredto
cont i nue wor ki ng under the terns of the expired contract for one year whil e a new
contract continued to be negoti at ed.

The Chio Suprenme Court held that if an enpl oyer refuses to allow

work to continue for a reasonable tinme under the pre-existing terns and
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conditions of enploynent, while negotiations continue, then the
enpl oyer is deviating fromthe status quo.

Thus, the Chi o Suprene Court has set forth what i s known as t he “st at us-
quo” test for deci di ng whet her a wor k st oppage was the resul t of al ockout or due
to a | abor dispute other than a | ockout.

In applying this test it nust be determ ned “which side, union or
managenent, first refusedto continue operations under the status quo after the
contract had technical |y expi red, but whil e negotiations were continuing.” Id.
at 134-135.

The Chi o Suprene Court i nBays, supra, al so providedthe definitionof a
| ockout as “a cessation of the furni shing of work to enpl oyees or a wit hhol di ng
of work fromtheminaneffort toget for the enpl oyer nore desirableterns.”

Id. at 133.

Inthis matter, a reviewof all the evidence and testinony in the
record indicates that the nenbers of Local 5724 and Local 5760 becane
unenpl oyed when they decided to commence with a work stoppage on
November 22, 2004.

A review of Union Exhibit D, and the testinony of all the
Wi t nesses, considering the change O net inposed regardi ng Medi care Part
B Premiuns indicates it was a change inpacting retirees that had
retired prior to June 1, 1999. Therefore, it was not a change to the
terns and conditions of enploynment under the respective agreenents for
any of the nenbers of Local 5724 and Local 5760 that are claimants in
this matter.

The record denonstrates that the menbers of Local 5724 and Local

5760 were the first to refuse to continue working while negotiations



conti nued for new collective bargaining |abor agreenents. Onet did
make changes to the terns and conditions of enploynment for the nenbers
of Local 5724 after the final extension of the collective bargaining
agreenent expired on July 31, 2004. Specifically, Onet made changes
regarding the “pension supplenents” and the “vacation slotting.”
However, the nenbers of Local 5724 continued working until Novenber 22,
2004. Onet also nade a change to the ternms and conditions of
enpl oynent for the nmenbers of Local 5760 after the collective
bar gai ni ng agreenent expired on August 31, 2004. Specifically, O met
changed the “pension suppl enents.” However, the nmenbers of Local 5724
conti nued working until Novenmber 22, 2004.

Clearly, the nenbers of Local 5724 and Local 5760 did not find the
changed terns and conditions of enploynent so unreasonable that they
could not be expected to continue working, and the only course of
action was to | eave their enpl oynent, because they did continue worKking
until Novenber 22, 2004, even though the respective collective
bargai ning agreenents had expired on July 31, 2004, and August 31,
2004, and the changes were inplenented by Ornet after those respective
expirations.

The actions of the nenbers of both Locals, by continuing to work,
indicate it was reasonable to continue working while negotiations for
new agreenents conti nue.

I nst ead, the menbers of Local 5724 and Local 5760 deci ded to begin
a work stoppage on Novenber 22, 2004, and to continuously picket at
O net’s Hannibal, Chio facilities. The reason nenbers of both Locals
decided to conduct a work stoppage is clear based upon a review of

Union Exhibits C1 and C2, and the testinmony of all the w tnesses.
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The work stoppage resulted because the nenbers of both Locals wanted
O net to postpone the Novenber 23, 2004, confirmation hearing and for
Onmet not to inplenment the Section 1113 proposals. Wile the record
i ndi cates that on Novenber 17, 2004, O net nmade both Local s aware that
the confirmation hearing would not be postponed there is no evidence
that Ornet had i nposed the Section 1113 proposals at the tine the work
st oppage began. The failure to postpone a confirmation hearing does

not constitute a | ockout.

The record clearly shows that the direct cause of the clainmnts’
unenpl oynent was due to the work stoppage conducted by the nmenbers of
Local 5724 and Local 5760.

Thus, by appl yi ng t he hol di ngs of the Zanesvill e and the Bays deci si ons,

this Hearing O ficer finds, based upon areviewof all the evidence, exhibits,
and testinmony intherecord, that the nenbers of Local 5724 and Local 5760 becane

unenpl oyed when t hey deci ded not t o conti nue wor ki ng on Novenber 22, 2004, and

t hereafter.

Therefore, it is the conclusion of this Hearing Oficer that all the
claimants intheinstant case are unenpl oyed due to a | abor di sput e ot her t han

a | ockout whi ch began on Novenber 22, 2004, and which is conti nuing.

DECI SI ON:
It is the decision of this Hearing Oficer that all of the
cl ai mants herein were unenpl oyed due to a | abor dispute other than a
| ockout which began on Novenber 22, 2004, and which is

continuing. The claimnts are disqualified from receiving



unenpl oynent conpensation benefits due to a |abor dispute
ot her than a |ockout for the week which includes Novenber
22, 2004, and which is continuing, pursuant to Section

4141.29 (D)(1)(a) of the Chio Revised Code.

THI S DECI SI ON APPLI ES TO THE | NDI VI DUAL VWHOSE NANME AND

ADDRESS APPEARS ON THE ENVELOPE CONTAI NI NG THI S DECI SI ON.

If you disagree with this decision then you may appeal it. The foll ow ng

par agraph provides a detail ed explanati on of your appeal rights:

APPLI CATI ON FCR APPEAL BEFCRE THE UNEMPLOYMENT OOMPENSATI ON REVI EWCOW SSI ON VAY
BE FI LED BY ANY | NTERESTED PARTY W TH N TWENTY- ONE (21) CALENDAR DAYS OF THE DATE OF
MAI LI NG CGF TH S DEA SI ONBY VAl L TO 145 SQUTH FRONT STREET, P. Q BOX 182299, CCLUMBLES,

OH 043218-2299; CRBY FAXTO(614) 752-8862. | N ORDER TOBE CONSI DERED TI MELY, THE
APPEAL MUST BE FI LED | N PERSQON, FAXED, CR PCSTMARKED NO LATER THAN TVENTY- ONE (21) DAYS
AFTER THE DATE OF MAI LI NG| NDI CATEDON THI SDECI SI ON. | F THE 21ST CALENDAR DAY | S A
SATURDAY, SUNDAY OR LEGAL HOLI DAY, THE PERI OD FOR FI LI NG| S EXTENDED TO | NCLUDE THE
NEXT SCHEDULED WORK DAY.  UPON RECEI PT OF CERTI FI ED MEDI CAL EVI DENCE STATI NG THAT THE
| NTERESTED PARTY" S PHYSI CAL CONDI TI ON OR MENTAL CAPACI TY PREVENTED THE FI LI NG CF AN
APPEAL W THI N THE SPECI FI ED 21 CALENDAR DAY PERI OD, THE | NTERESTED PARTY' S Tl ME FOR
FI LI NG THE APPEAL SHALL BE EXTENDED AND CONSI DERED TI MELY | F FI LED W TH N 21 CALENDAR

DAYS AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL CONDI TI ON.
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