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Executive Summary

Legislative Request

This study fulfills the mandate from the General Assembly of Ohio at section 67.08
as part of H.B. 215:

“ Sudy on Transfer of Assets and the Medicaid Estate Recovery Program’

The Department of Human Services shall conduct a study, or contract for a study to be
conducted, for the purpose of determining the extent to which applicants for nursing home
services paid for through the Medicaid program are transferring their assets for less than fair
mar ket value as a means of avoiding depletion of their assets for their own support prior to
becoming eligible for Medicaid. The study shall include an analysis of the Medicaid estate
recovery program, including a compilation of data regarding the following: 1)the frequency of
homestead property being available for recovery, 2) the amount spent on the estate recovery
program in comparison to the amount actually recovered, and 3) the experience of other states
in operating Medicaid estate recovery programs. The study shall include any recommendations
for legidative changes that would either deter the occurrence of pre-eligibility asset transfers or
enhance the efficacy of the Department's Medicaid estate recovery program. Results of the study
shall be filed by January 1, 1999, with the Governor, the Speaker of the House of
Representatives, and the President of the Senate.

The scope of this study encompasses three distinct areas of Medicaid policy that involve three
phases of Medicaid participation:

(@D “before”, including policies regarding actions such as the transfer of assets
prior to Medicaid application,

2 “during”, involving the financial criteriafor initial application and continued
financia eigibility for Medicaid long term care benefits; and

3 “after”, involving Medicaid estate recovery policy.



Chapter 1: Introduction

The introductory chapter places the purpose of this study within the framework of federal efforts
to control escalating growth in Medicare and Medicaid entitlement spending. The legidative
changes in the Omnibus Budget Reconciliation Act of 1993 (OBRA *93) aimed to 1) curtail the
practice of Medicaid Estate Planning, and 2) require states to operate Medicaid Estate Recovery
programs to recoup some of the costs of providing Medicaid. Events leading to these changes
provide the basic foundation for the introduction.

Medicaid and Medicar e have not evolved in the way legislator s expected

In 1965, Medicaid was initidly envisioned as a program for the “medically indigent”, and
Medicare was seen as the health care entitlement for the elderly. The two programs have not
evolved in the way those legidators expected. The most expensive population of Medicaid
eligible consumers in Ohio are the elderly and others with chronic disabilities who require long
term care at home or in specialized facilities. Eleven percent of Ohio Medicaid recipients were
aged, but they accounted for 35.5% of program spending in state fiscal year (SFY) 1995. Non-
aged recipients who are disabled or blind made up just 13% of the Medicaid population, but
accounted for 39.1% of spending.

Medicaid isthe major payer for long term car e facilitiesin Ohio and in the country

In 1993, Medicare paid for $5.5 hillion of the cost of nursing home care across the country, while
Medicaid's share was $23.3 billion. Medicaid isin fact the major payer for long term care.
According to cost reports filed by al Medicaid certified nursing facilitiesin Ohio for calendar year
1997, Medicaid was responsible for funding 69.56% of all days of nursing home services
delivered. Medicare' s share was only 7.2%.

Many people using Medicaid for long term care were not always, or are not poor

Medicaid plays such amgor role in funding long term care because nursing home care, long term
home care, and institutional services for the mentally retarded are not often covered by regular
health insurance policies. Medicare, contrary to the widespread belief of the genera public, has
very limited nursing facility coverage and home care benefits. Long term care insuranceis
expensive, and the design and market for this product is still under study. The lack of attractive
and viable coverage options, combined with the ever increasing costs of delivering long term care,
have increased the attractiveness of the Medicaid program to the middle and upper classes.

For some of the non-poor, rapidly depleting most of their own resources for nursing home care
has necessitated converting to Medicaid from private pay status. They were not always poor.
For others, the Medicare Catastrophic Coverage Act of 1988 (MCCA) mandated special
Medicaid eligibility rules for couples when one member needs nursing home care.  For married
couples, Medicaid for long term care has become a middle-class benefit.
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Chapter 2: Study Methodology

The second chapter provides a brief overview of how the study was conducted. Library research,
collection of data from other states, study group meetings and presentations, focus groups,
guestionnaires, and evaluation of program operation, through interviews and direct observation,
were used to gather the material presented.

Chapter 3: Performance of Ohio’s Current Medicaid
Estate Recovery Program

This chapter of the report examines the performance of Ohio’s estate recovery program since its
beginning in 1995. It provides the history of why Ohio isthe only state to use its Attorney
General’ s Office (AGO) to actually operate the program.

Two tablesillustrate the program’ s performance thus far. For the scoffers who did not think
estate recovery could recoup enough money to make it worth the effort, the data indicates
otherwise. As of the end of June 1999, Ohio has collected $17.6 million dollars, despite the
minimal resources devoted by the state to operate the program. Put in another context, the
money recouped through Medicaid Estate Recovery from December 1995 through June 1999 has
been enough to completely fund the full year stay in an Ohio nursing home for 405 people.

These are impressive results, especialy when one considers that Ohio is recovering only from
estate assets that would or could go through probate, or from the remnants of nursing residents
personal needs allowance accounts. Although permitted by law, the program is not applying liens.
Finally, Ohio’s proactive policy requiring sale of homestead property after a sSix month absence
from the home differs from most other states, and results in estate recovery collections that may
be somewhat reduced in comparison.

Comparing Ohio’ s results to other states as a ratio of amounts recovered to total Medicaid
expenditures, Ohio isamong the ten lowest states, signaling that the program has the potential to
recover far more than it hasto date. While states on average report recovering 0.26% of total
Medicaid expenditures, that amount for Ohio in 1997 was only 0.06%. In calendar year 1997
Ohio collected $ 3.6 million. If Ohio’s program yielded collections at the rate of the national
average, Ohio would have collected $15.1 million during that year alone. Another Midwestern
state of comparable population, lllinois, collected $16.3 million in their SFY 1996 and $19.2
million in SFY 1997.

This chapter concludes by listing several design and operational factors that hinder Ohio’s estate
recovery program’s potential to maximize collections.

August 1999 Medicaid Estate Planning and Estate Recovery in Ohio
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Chapter 4: Design Issues of State Medicaid Estate
Recovery Programs

This chapter analyzes the options provided by federal law and guidelines for implementing an
estate recovery program, describes what other states are doing, and examines national studies and
surveys. Each magjor design decision point is reviewed, including mandated target populations,
scope of recovery, restrictions on recovery action, waivers for undue hardship, and the
importance of a state’s chosen definition of estate. Ohio’s current collection procedures are
briefly described, and the chapter closes by describing other states’ practices that enhance
recovery efforts.

Chapter 5: Use of Liens to Enhance Recovery Efforts

The chapter begins with an in-depth review of the differencesin federa law between “TEFRA”
liens, referring to provisions made by the Tax Equity and Fiscal Responsibility Act of 1982, and
the other kind of liensimposed only after the death of arecipient. Federa law details complex
restrictions outlining when liens are prohibited, when they must be dissolved, and when there are
limitations placed on recovery efforts.

A discussion follows about how Ohio and only a handful of other states handle digibility policy
about homestead property, and how this policy impacts the estate recovery program. The
frequency of homestead property being available for recovery is estimated as Ohio’s estate
recovery program is now operated.

The chapter takes a closer ook at how use of liens per federal law impact HCBS waiver
enrollees, and compares that to current Ohio law. Although liens can be a powerful tool in
tracking and recovering assets, widespread misinformation about federal restrictions and
permissible state actions has hindered their use thus far in Ohio.

Chapter 6: Key Concepts of Basic Medicaid Eligibility
for the Aged-Blind-Disabled (ABD) Population

As an introduction to the most basic concepts of Medicaid digibility criteria, this chapter
summarizes issues such as how one is determined to be aged, blind, or disabled, and factors such
as citizenship, residency, and acceptable living arrangements. This chapter also describes how a
Medicaid applicant’s income and resources are considered in determining eligibility for the ABD
population, if they are not going to reside in along term care facility or participate in aMedicaid
home care waiver.
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Chapter 7: Key Concepts of Medicaid Eligibility for
Persons Cared for in Long Term Care Facilities or
Enrolled on Waiver Home Care Programs

Medicaid digibility is significantly more complex for persons who use Medicaid long term care
services. This chapter explores the differences between the criteria used for personsin the
community, and those needing long term care. The changes to federal law in 1988 that aimed to
prevent spousal impoverishment made Medicaid criteria quite different for singles than for
spouses. The criteriaand procedures for “resource assessments,” calculating maximum and
minimum allowances to protect the income and resources of the community spouse, and the
institutionalized spouse’ s monthly budget while in the nursing home are included here.

Chapter 8: “Striking It Poor”: Policies Regarding the
Transfer of Assets Prior to Medicaid Application

This chapter examines in depth the policy that was refined through OBRA *93 to curtail practices
of Medicaid estate planning, and provides a cursory overview of the most widely used vehicles
used to shelter or transfer assets. The first section examines transfers of assets for less than fair
market value, and how detection of this practice by the state can result in a defined period of
restricted eligibility (during which Medicaid is not permitted to cover long term care services).
Next, Medicaid digibility policy asit currently existsin Ohio is examined in relation to land
contracts, life estates, trusts, and annuities.

Chapter 9: Medicaid Estate Planning and Divestiture of
Assets

MEP involves many strategies of converting assets, sheltering assets, transferring assets, and
diverting assets. Access to information about these strategies is easier than ever to find, given the
growing legal specialty of elder law, and with Internet access providing productive searches. The
practice of MEP is examined from several anglesin this chapter. The enticement to engage in
MEP has al the makings of a classic social dilemma, in which the outcome of a person pursuing
his or her own rational self interest may actually be harming the outcome of the community as a
whole. Congress has twice been unsuccessful in legisating a sanctioned prohibition of the
practice, and this legidative and judicial history is discussed.

While much has been written about MEP, national and state researchers attempting to accurately
measure the extent of this practice fall short due to predictable redlities. The frequency and
numerous methods of MEP used by potential applicants and recipientsis hard to measure
empirically. People who have participated in strategies to access a benefit that they were not
intended to receive rarely want to relay their actions to others. For this reason, one of the best
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sources of information on the subject is the caseworker at the county department of human
services who processes the Medicaid application.

Factors that may lead one state, or one region in a state, to have more MEP activities than others
are examined. A seriesof variablesillustrating how Ohio ranks with the rest of the nation shows
that Ohio’'srisk is at |east average and in some variables much higher than other states. For
instance, Ohio ranks high in the prevalence of nursing home beds and as a percentage of elderly in
nursing homes. Nursing home expenditures per person age 65 and older is aso high. Ohio ranks
in the mid ranges for projected demand for total long term care and for public long term care.
While these variables compare Ohio to the rest of the country, they do so within the context of
the changing demographics everywhere in the U.S.A., in which the most rapidly growing age
cohort is age 85 and older.

Findings from other studies are summarized, including the U.S. Genera Accounting Office report
in 1993 that thoroughly reviews the various MEP strategies, and the most recent one completed
in Connecticut that reports interview results with Medicaid eligibility workers, elder law
attorneys, and financial planners.  In Connecticut, the majority of al three groups (68.6%
overal) report that they think asset transfers have increased over the past six years.

Chapter 10: Results from Studies of County Medicaid
Eligibility Workers in Ohio

A chapter of this study is devoted to research conducted with Ohio eligibility workers from most
of the counties of Ohio. Various forms of research lead to the conclusion that divestiture or
conversion of assets for the purpose of becoming artificially Medicaid eligible is indeed
problematic for Ohio. For example, 81% of the workers have seen in their own caseloads the
practice of unrestricted asset transfers, three years in advance of application. Workers reported
that 89% had seen cases in which persons paid their adult children for assistance in meeting their
daily needs, 93% have seen the purchase of exempt assets from resources that were considered
countable, and 50% have observed persons using the strategy of giving away half their assets, so
that the remainder of their assets can be used to fund long term care during the “look-back”
period. (Thistechnique prevents the person from invoking any period of restricted Medicaid

digibility.)

As seen in other states, Medicaid estate planning is not evenly distributed, and different strategies
are favored more in some areas than others.  Workers in focus group discussions reported their
extreme frustration, as they watch most of the applicants playing by the rules, while others
skillfully gain access to Medicaid digibility in spite of their wealth. Attempts by family members
to “latch onto their inheritance” by MEP strategies, or to prevent their parents from accessing
necessary servicesin light of Medicaid Estate Recovery provisions, were also noted.

Executive Summary -Vi-



Medicaid workers in the Cleveland and Columbus districts painted a portrait of the typical
applicant who uses MEP strategies. Their profileis remarkably similar to onesdrawn in
Connecticut by that state’s éligibility workers, elder law attorneys, and financial planners.

While over 90% of Connecticut interviewees report that the typical applicant they see usng MEP
strategies owns their own home and holds no mortgage, 93% of Columbus district workers report
the typical applicants own their own home, and 86% report that typically there is no mortgage. In
Cleveland, 70% report home ownership, with 90% reporting that typically there is no mortgage.

Chapter 11: Observations and Summary

Legidators, providers, and caseworkers have suspected that a combination of factors has lead to
the practice of Medicaid Estate Planning (MEP), in which digibility rules are manipulated by non-
poor persons to avoid using their own assets to pay for long term care, thereby shifting this cost
to the taxpayer. MEP is a complex concept. It involves practices that may not beillegal, although
many consider the actions unethical, or, at best, adistortion of program intent. The practice has
serious equity repercussions, as benefits targeted to the poor may have to be curtailed because
certain middle and upper class elders and their heirs receive public benefits.

The summary chapter includes alook at the connections between estate planning and estate
recovery, and why sound Ohio Medicaid policy design demands attention to both topics. A table
outlines reasons why focus is needed at both the point of application for Medicaid and when the
individual is deceased. The efforts to deter Medicaid estate planning during eligibility
determination processes do not uncover the same type of assets that are found during estate
recovery. Reasons that hinder Ohio’s performance in its estate recovery program related to
design and operation are also reiterated here.
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Chapter 1: Introduction

Statement of the Purpose of this Report

In 1993, Congress was faced with burgeoning health care costs and pressure to reduce deficit
spending. From that year’s Omnibus Budget Reconciliation Act (OBRA) came a new mandate
for states administering Medicaid programs. Congress mandated that states set up "Medicaid
estate recovery” programs to make claims and pursue recovery from the estates of certain
Medicaid recipients for benefits paid on their behalf. Allowing states and the federal government
to recoup some of the taxpayers money invested in Medicaid was seen as helping to reduce the
escalating cost of one of the largest and fastest growing government programs. This legislation
(OBRA 1993) aso attempted, once again, to close loopholes used by non-poor applicants to
become Medicaid eligible through techniques collectively referred to as “Medicaid estate
planning” (MEP).

Prior to 1993, states had a federally enacted option to operate Medicaid estate recovery
programs. The success of Oregon and other states electing this option persuaded the General
Accounting Office to recommend to Congress that significant sums could be raised by an “estate
recovery” mandate. Other states, including Ohio, had not chosen to operate an optional
program, and cited reasons such as the cost effectiveness of recovery and the controversia nature
of taking such actions.

To comply with OBRA 1993, Ohio passed laws to implement the mandated estate recovery
program for persons using Medicaid benefits who died after January 1, 1995. The state began the
program with low expectations for recovery and a keen trepidation, aware of the complexity of
entering the arena of estate and probate law to intervene during these emotion laden processes.
There are high stakes in the distribution of potential inheritances and settling of other debts.

On the one hand, Medicaid estate recovery could interfere with the desire of recipientsto leave
their loved ones alegacy. Working hard and having something to leave for "the kids' isa
predominant value of American citizens. Estate recovery would turn Medicaid from an
entitlement program into a guaranteed health care loan, and restrict the ability of participants to
leave an inheritance. On the other hand, Medicaid was supposedly a means-tested program, and
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many wondered whether the seemingly tight restrictions on digibility left recipients with any
Sizable assets to be recovered or inherited.

Ohio designed its estate recovery program in 1995 as conservatively as possible. It did not elect
to utilize federal options that could expand the probate definition of estate to include other types
of assets. It aso limited collection to benefits paid for only the mandated set of services, not the
entirelist of claims paid by Medicaid for the recipient.

Y et, as we prepare for the new millennium, the same decisions facing Congress in 1993 face Ohio.
Burgeoning populations of elderly and other people with disabilities have growing health care
needs, and higher technology options are available for treatment. These groups and their families
are demanding more expensive and innovative services in friendlier, non-institutional settings.

The costs to serve these populations compete for allocation of scarce governmental resources
with other a so-legitimate needs, such as education, transportation and other infrastructure, and
law enforcement.

Medicaid in Ohio is one of the state’' s largest budget items, and within Medicaid, the people using
nursing facility (NF) programs, intermediate care facilities for the mentally retarded (ICFs-MR)
programs, and long term waiver home care programs, such as PASSPORT, are spending more
per capita than other consumers. ODHS and the state of Ohio must ask these difficult questions:
Is“Medicaid estate recovery” away to generate significant revenues in a cost effective way to
help replace these state expenditures? |s Medicaid in Ohio appropriately targeting its resources to
provide services to those persons who really are poor?

Long Term Care Overview and Trends

“Long term care” refersto a broad range of medical, socia, personal care, and supportive
services needed by individuals who have lost some capacity for self-care because of a chronic
illness or condition. Long-term care services are usually differentiated by the settings in which
they are provided, with services either in nursing homes and other institutions or in home and
community-based settings.

Medicaid Has Evolved into the Primary Payer for Long
Term Care

The Medicaid program was established in 1965 as a program for the “medically indigent.”
Medicare' s birth at the same time was envisioned as a comprehensive health coverage program
for the elderly. Yet Medicaid has long since evolved into the PRIMARY payer for institutional
long term care in nursing facilities (NFs) and intermediate care facilities for the mentally retarded
(ICFs-MR). Medicare' s benefit package focused more on acute and ambulatory care.
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Many People Using Medicaid for Long Term Care Were
Not Always, or Are Not Poor

Program analysts discovered that recipients of Medicaid who use long term care services often
had significantly different financial backgrounds from the recipients who were dligible for
Medicaid through their participation in the Aid for Families with Dependent Children (AFDC)
program (now Temporary Assistance for Needy Families (TANF)). Many came from the middie
classes, owned real estate free and clear, and held assets in banks, bonds, trusts, insurance
policies, and other places. The high costs of long term care resulted in many who spent their
resources for NF stays and home care, and became poor enough to meet Medicaid eligibility
criteria.

Additionaly, thanks to the law Congress passed in 1988 that alleviated the severe problems of
“spousal impoverishment” when long term care was needed by a spouse, married recipients of
long term care and their immediate families are now able to receive Medicaid benefits while till
retaining considerable real and liquid assets.

Delivery of LTC Services

The long term care service delivery system in Ohio, like the entire nation, is a blend of 1) formal
ingtitutional care or formal in-home and residential care (e.g., assisted living) paid by a blend of
governmental, insurance and private funds, and 2) informa home care provided by unpaid
caregivers. According to afederal report, “Almost three-quarters of long-term spending for the
elderly isfor nursing home care. Two sources of payment-the Medicaid program and out-of -
pocket payments—account for nearly 90% of this total...Medicaid program data show that
spending for the elderly is driven largely by its coverage of people who have become poor as the
result of depleting assets and income on the cost of nursing home care.... While most persons
needing long-term care live in the community and not institutions, comparatively little long-term
care spending is for the home and community-based services that the elderly and their families
prefer. ...Studies have found that about 65% of functionally impaired elderly living in the
community rely exclusively on unpaid sources, generally family and friends, for their care.
Surveys have found that eight out of ten caregivers provide unpaid assistance averaging 4 hours a
day, 7 days aweek.”*

1 U.S. Congress, “ Long Term Care Policy Study,” Congressional Research Services Issue Brief, (March 22,
1995), pp. 3-4.
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Current Distribution of Financing of Long Term Care

Asindicated by a Congressiona Research Issue Brief, the nation already spends agreat deal of
money on long-term care for the elderly—nearly $80 billionin 1993. Federa and state
governments account for the bulk of this spending, $46 billion or 58% of the total .?

Elderly Long Term Care Expendituresin U.SA.
for Nursing Home Car e by Sour ce of Payment 1993
Medicaid $23.5 hillion
Medicare $5.5hillion
Other Federal (e.g., Veteran's Admin.) $0.7 billion
Other State and local $ 0.6 billion
Out-of-pocket payments and other $28.2 billion
Private Insurance $ 0.1 billion
TOTAL $58.6 billion

Within the framework of Ohio’s Medicaid program in state fiscal year (SFY) 1995, eleven percent
of Ohio Medicaid recipients were aged, but they accounted for 35.5% of program spending.
Recipients who are disabled and blind made up just 13% of the Medicaid population, but
accounted for 39.1% of spending.® According to cost reports filed by nursing facilitiesin Ohioin
1997, Medicaid was responsible for funding 69.56% of all days of nursing home services
delivered. Medicare' s share was only 7.2%.

Current Cost Containment Strategies

Medicaid objectives include controlling the escalating costs of delivery of long term care. Ohiois
currently using all the state-of-the-art strategies to accomplish this by controlling the three main
areas that drive health care costs.

v The Medicaid program controls access into the system through its pre-admission
screening services for both public and private users of long term care. This program is

2 “Long Term Care Policy Study,” p. 2.

8 Ohio, Ohio Medicaid Report, The Ohio Department of Human Services, January 1997, pp. 4-9 and 4-10.
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administered by the Ohio Department of Aging’s PASSPORT program and other
designess.

v Addition to the supply of NF beds requires a certificate of need issued through the Ohio
Department of Health. The supply of ICF-MR beds is capped and controlled by the Ohio
Department of Mental Retardation/ Developmental Disabilities.

v The Ohio Medicaid program also works diligently to control cost and to be a prudent
purchaser of long term care through use of prospective payment systems based on resident
assessment data that measure acuity of needs.

In addition, it should be noted that institutional long term care is one of, if not the most,
regulated industries in the country in order to insure the health and safety of its vulnerable
customers.

Long Term Care Insurance

Long term care insurance paid for only two-tenths of one percent of the cost of nursing home care
in 1993.* Joshua Weiner recently testified to the Special Committee on Aging, United States
Senate, on the topic, “Can Private Insurance Solve the Long Term Care Problems of the Baby
Boom Generation?’. At that time he remarked:

Although over 95 percent of the elderly have Medicare coverage and about 70
percent have supplementa private insurance policies, insurance against the
potentially devastating costs of long term care isrelatively rare. As of the end of
1995, only 4.3 million long term care policies ever had been sold (although far
fewer werein force), overwhelmingly to the elderly on an individual basis rather
than to younger people on an employer-subsidized group basis.

By far the greatest impediment is the high cost of good quality policies. Despite
the marked improvement in the financia position of the elderly over the past
twenty years, long term care insurance remains unaffordable for most elderly. The
average annual premium for policies covering four years of nursing home and
home care with inflation protection and nonforfeiture benefits in 1995 was $1,124
per year if purchased at age 50, $2,560 per year if purchased at age 65, and $8,146
ayear if purchased at age 75.

....Given the limitations of the current market for private long term care insurance,
public subsidies to promote its purchase are frequently proposed. One approach is
to provide employers atax subsidy for the purchase of long term care insurance
policies for their employees by allowing them to deduct insurance contributions as

4 “Long Term Care Policy Study,” p. 3.
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abusiness expense. A second strategy is to provide atax deduction or credit to
individuals for purchase of private long term care insurance. ...A fina strategy isto
waive some or al of the Medicaid asset depletion requirements for purchasers of
qualified private long term care insurance policies, an approach being tried in
several states. The shared intent of these strategies is to induce more people to
purchase policies by lowering premium costs through tax breaks or guaranteeing
publicly-funded coverage once privately purchased coverage is exhausted.
Proponents argue that a key consequence of any of these actionsis public
endorsement of the importance and desirability of private long term care
insurance.®

Weiner cautions, however, that while these options may indeed promote insurance purchase, they
do not come without a price. Revenues not otherwise collected, as aresult of tax incentives and
asset protection plans, cost the government as surely as do the direct cost of expenditures
through Medicare and Medicaid.

Policy Ambiguity: the Private and Public
Responsibilities for Long Term Care

At the timein 1993 that Congress, the Inspector General, and General Accounting Office were
grappling with the nation’ s deficit reduction policy options related to Medicaid programs, the
congressional report about Medicaid estate recovery cited the following:

Changing the estate recovery processes and rules would have two main
advantages. First, it would reduce Medicaid spending as more people used private
resources to defray their nursing home costs, and as Medicaid payments for long
term care services were recovered from the estates of beneficiaries. Second, lien
programs could enable relatives who might otherwise have sold a beneficiary’s
home to pay for long-term care to buy this care instead at Medicaid rates and still
retain use of the house during their lifetimes. °

Brian Burwell has extensively studied the issues of Medicaid eligibility, estate planning and estate
recovery. He notes:

Our current long term care policy, as expressed through Medicaid policy—the
primary public source of financing long term care services—reflects a mishmash of
ambivalence about public and private responsibilities for long term care. Further,

5 JoshuaM. Weiner, “Can Private Insurance Solve the Long Term Care Problems of the Baby Boom
Generation?,” Testimony presented at “ The Case Crunch: The Financial Challenge of Long Term Care for the Baby
Boom Generation,” a hearing held by the Special Committee on Aging, United States Senate, Washington, D.C.,
March 9, 1998.

6 us Congress, “ENT-32 Tighten Medicaid's Estate-recovery Processes and Rules for Long -term Care,” CBO
Deficit Reduction Policy Options Relating to Medicaid Programs, Congressional Budget Office Report, Feb. 1, 1993.
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our current policy has created a system of such ambiguity that the well-heeled and
well-informed often get more financia assistance from the general public than the
truly poor, who do not know how to “work the system.” In brief, the ambiguity of
current policy also creates inequities in how public resources are allocated to
people who require assistance with long term care.’

Indeed, a brief look at the various demands on the Medicaid program, their interdependence, and
their contradicting goals illustrates the dilemma of conflicting policy objectives and the likelihood
of the creation of perverseincentives. Medicaid as afunding and delivery system for long term
care has been expected to remain as a means-tested program, yet provide wide-reaching financial
protections for acommunity spouse. At various times, the policy goals of the estate recovery
provisions have been aimed at:

1.

5.

Prevention of abuse of the Medicaid system by “rich” (i.e., non-poor) persons by cutting
off their ability to “game the system”;

Promoting cost containment (i.e., maximum recovery from all possible beneficiaries);

Discouraging the use of nursing homes (by focusing estate recovery under pre:OBRA
1993 law on only institutionalized residents);

Discouraging the use of all long-term care benefits (by the OBRA 1993 mandate' s broad
scope of mandated services); and

Encouraging the purchase of long-term care insurance.?

The Congressional Report notes three branches of opinion on the proper public and private
baance in financing long term care services:

Some persons advocating a public sector solution argue that all persons at one
time or another are at risk of needing long-term care and this risk can be shared
most efficiently and at least cost by a social insurance program, like
Medicare...Social insurance advocates also argue that the need for long-term care
is no different from the need for medical care; the elderly are not expected to
impoverish themselves when they need medical care and should not be expected to
do so when they need long-term care.

" Brian Burwell and William H. Crown, “Medicaid Eligibility Policy and Asset Transfers: Does Any of This
Make Sense?’, Generations, (Fall 1996) , 78.

8 Roger A. Schwartz and Charles P. Sabatino, “Medicaid Estate Recovery under OBRA *93: Picking the Bones
of the Poor?” Commission on Legal Problems of the Elderly, The American Bar Association, (Nov. 1994), pp. 5-6.
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Private sector advocates, on the other hand, argue that the country cannot afford
the tax burden associated with another entitlement program like Medicare. They
also argue that, since many elderly persons need long term care at the end of their
lives, anew public entitlement that is not means-tested like Medicaid could have
the effect of using scarce public resources to protect assets for younger
generations. For this reason, they maintain that long term careis an individual and
family responsibility that persons should include in their general financia
planning...Still others argue that the cost of long term care must be shared by both
the public and private sectorsif a solution isto be found.’

Burwell and Crown conclude their paper on Medicaid Eligibility Policy and Asset Transfer by
observing that:

In theory, our country has along term care policy which stipulates that the
financing of long term care servicesis primarily a private responsibility, with the
Medicaid program serving as a safety net for people who cannot afford to buy
formal long term care services and for people who have depleted their own
resources on the costs of long term care, particularly nursing home care. In redlity,
our long term care policy draws no such clear dividing line where private
responsibilities end and public responsibilities begin. This ambiguity occurs
because of the way in which Medicaid policies regarding financia eigibility
criteria, penalties on asset transfers, and Medicaid estate recovery programs are
operationalized.

The conflicting objectives of keeping Medicaid a means-tested program and
providing financial protections for acommunity spouse have resulted in a situation
in which fairly restrictive financia criteria are applied to single Medicaid
applicants, while married couples are provided relatively generous protections.

Regardless of where our government decides to draw the line, the division of
private versus public responsibilities for financing long term care services needs to
be drawn more boldly. For taxpayers, politicians want to provide the impression
that we have a cost-conscious Medicaid program that only assists those who truly
cannot afford to pay their own way; for beneficiaries, politicians want to impart a
more generous message. The end result is a Medicaid program that tries to have it
both ways. It doesn’t work.*®

9« Long Term Care Policy Study,” pp. 4-5.

19 Burwell and Crown, “Medicaid Eligibility Policy and Asset Transfers: Does Any of This Make Sense?’, p.
83.
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Chapter 2: Study
Methodology

As noted in the Acknowledgment section, this study was conducted within the Department of
Human Services. Given limited staff time and fiscal resources, the study was conducted as
described below.

Surveyed Literature and Internet

Research at the State Library and Internet searches for materials about both Medicaid estate
recovery programs and the practice of Medicaid estate planning were conducted. Numerous
national studies and articles exist about these topics, as well as informative Internet sites that offer
state-specific information on Medicaid eligibility and estate recovery.

Canvassed County Eligibility Workers

One of the best sources for information on the prevalence of applicants who use Medicaid estate
planning techniques to become Medicaid eligible is the local county department of human services
(CDHYS). Medicaid digibility workers stationed at the CDHS process the applications and make
financial eligibility determinations. As part of the study, we were able to meet face to face with
workers and supervisors from four of the five districts of ODHS (Cleveland, Columbus,
Cincinnati, and Toledo).

Eligibility staff from each district were asked to complete an attitude and opinion poll. They were
asked to list the techniques observed in their own casel oad which suggested Medicaid estate
planning was used. In two districts, workers were asked to complete a portrait of their typical
Medicaid applicant for long term care services, using the same template as a recently completed
national study.™

I ediewa ker, Cynthia Gruman, and Julie Robison, “Medicaid Estate Planning: Practices and Perceptions of
Medicaid Workers, Elder Law Attorneys, and Certified Financial Planners,” The Gerontologist, Vol. 38, No. 4,
(1998), 405-411.
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The largest undertaking by the eligibility workers was to track aspects of the applications they
approved or denied, and note other specific case actions taken during July, August and September
of 1998. No aggregate information capturing the proportion of approved and denied cases by
specific variables has been available until thistime.

Collected Estate Recovery Program
Information from Other States

L etters were written to all other states Medicaid programs to solicit copies of those states’ estate
recovery program law, rules, brochures, state plan amendments, and any other noteworthy
materials. The study collected information from 44 states. Four states were not operating estate
recovery programs at that time.

Studied Ohio’s Estate Recovery Program
Operations

An in-depth analysis of the operations of Ohio’s current estate recovery program was conducted,
to evaluate the program sinceits origin in January 1, 1995. The evaluation process included:

1) direct observation of activities by the Assistant Attorney General and account representatives
in the Revenue Recovery Unit of the Attorney Generd’ s Office, which spearheads recovery
efforts; 2) interviews with the ODHS Fiscal Office staff; 3) review of existing and pending state
plan amendments, public assistance manua materias, and Ohio Administrative Code; and 4)
review of existing state and federal law in a compliance review.

Convened Study Group

As part of the study, ODHS called together a group of persons who represented particular
segments of the long term care industry, advocacy groups, legal associations, and other state
agencies. The group was convened to learn more about the issues, discuss practices and study
options. Three subcommittees were formed from this study group that met at additional times to
delve deeper into these complex issues. A Subcommittee on the Estate Recovery Program
studied research on Estate Recovery conducted by national groups, and ways that an estate
recovery program are operationalized in other states. This subcommittee created a criterialist
which appears in Appendix A to evaluate any proposed changes as they might impact the
numerous and divergent policy goals.
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