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Section 1 Introduction
Purpose of Manual

The Food Programs Manual is provided by the Ohio Department of Job & Family
Services (ODJFS) to clarify program procedures for local agencies participating in
the Commodity Supplemental Food Program (CSFP) and The Emergency Food
Assistance Program (TEFAP). The intent of this manual is to establish and maintain
a consistent statewide minimum level of service for the emergency food provider
network distributing CSFP and TEFAP commodities. The manual provides the
framework for acceptable compliance to program guidelines established by ODJFS
and the United States Department of Agriculture (USDA) federal program
regulations found at 7 Code of Federal Regulations (CFR) 250 and 251 for TEFAP
and 7 CFR 247 and 250 for CSFP.

Contents of Manual

The manual contains information about the rules, regulations, reports and forms for
CSFP and TEFAP incorporated into agreements with program providers. The
manual includes a Table of Contents and program terms, definitions and acronyms.
Updates to the manual may be made periodically. The 2017 revision affects the
entire Food Programs Manual. Please discard all previous versions and updates.

Availability of Manual

The Food Programs Manual is available online at the ODJFS website. All agencies
participating in CSFP/TEFAP must have and maintain a manual on site.

The manual will be posted on the ODJFS website under the Food Programs Manual
header at http:/jfs.ohio.gov/ofam/foodstamps.stm
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Section 2 Definitions

The following is a list of federal, state, and local terms, acronyms and definitions
used throughout the manual for the program administration in Ohio.

Agricultural Marketing Service
Agency responsible for purchasing food products such as meat, poultry, fruits and
vegetables.

Back Pack Program
A method of food distribution to school children for which shelf stable TEFAP

commodities may be used pr ovi ded t he c sicdrrdnilyscertiiieduias e hol d

eligible for TEFAP. Regional Agents must keep a record, for each day on which they
distribute food, of the names of all households that receive food.

Carrier
A commercial enterprise that transports USDA foods from one location to another
but does not store such foods.

Caseload

The monthly average number of persons a state agency is authorized by USDA/FNS
to serve over a specified period of time by the CSFP. Caseload is allocated to
participating foodbanks by ODJFS.

Certification Period
The period of time that a CSFP participant may continue to receive program benefits
without a review of his or her eligibility.

Client Choice

Refers to the practice of allowing food pantry clients a choice in determining the
content of the food package received at the food pantry. The method of allowing
client choice may vary based on product availability and or limited physical space at
the pantry.

Code of Federal Regulations (CFR)

Contains the regulations governing all federal programs. Regulations for CSFP are
found at 7 CFR 247, for TEFAP at 7 CFR 251 and for both programs at 7 CFR 250,
as applicable.

Commodities
Food donated by USDA for distribution through CSFP and TEFAP.

Commodity Supplemental Food Program (CSFP)

CSFP is a federal nutrition assistance program that provides low-income, elderly
individuals with a monthly box of food. The box does not contain a complete diet, but
provides nutrients typically lacking in the diets of the elderly population. It includes a
variety of foods, such as cheese; nonfat dry and Ultra High Temperature (UHT) milk;
juice; oats and ready-to eat cereal; rice and pasta; peanut butter; dry beans; canned
meat, poultry or fish; and canned fruits and vegetables.

Cooperative Extension Office
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The Cooperative Extension Office system is a nationwide, non-credit educational
network. Each U.S. state and territory has a state office at its land-grant university
and a network of local or regional offices. These offices are staffed by one or more
experts who provide useful, practical, and research-based information to agricultural
producers, small business owners, youth, consumers, and others in rural areas and
communities of all sizes. Ohio State University Extension connects Ohio State to the
people in all 88 Ohio counties. Visit http://extension.osu.edu/lao#county to find a
local county Extension office.

Delivery
The transfer of commodities from USDA to a Regional Agent or from a Regional
Agent to a Sub-Regional Agent or a Local Distributor.

Disbursement

The delivery of commodities from a Regional Agent to a Sub-Regional Agent or
Local Distributor or the pick-up of commodities by a Local Distributor from a
Regional Agent or Sub-Regional Agent.

Distribution
The actual transfer of commodities from a Regional Agent, Sub-Regional Agent or
Local Distributor to a recipient.

Elderly
Persons age sixty (60) and above.

Farm Service Agency

The Farm Service Agency implements agricultural policy, administers credit and loan
programs, and manages conservation, commodity, disaster and farm marketing
programs through a national network of offices.

Federal Fiscal Year (FFY)
A twelve-month period used for accounting and reporting purposes, October 1
through September 30.

Federal Programs Reporting System (FPRS)
The internet based online reporting system for federal programs.

Fiscal Year (FY)
A twelve-month period used for accounting and reporting purposes.

Food and Nutrition Service (FNS)
An agency of USDA responsible for the nationwide administration of several federal
nutrition programs including CSFP and TEFAP.

Foodbank

A nonprofit, charitable organization qualified under provisions of Section 501(c)(3) of
the Internal Revenue Code of 1986, which maintains an established operation
involving the provision of food and grocery products to food pantries, soup kitchens,
hunger relief centers, or other food or feeding centers that, as an integral part of their
normal activities, provide meals or food to feed needy persons on a regular basis.
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Food Pantry

A public or private nonprofit organization that is a part of a foodbank network that
distributes food and grocery products to low-income households, including food from
sources other than USDA, to relieve situations of emergency and distress. It is
housed in a standing facility that distributes commodities, among other food and
grocery products, on a regular basis.

Homeless Shelter

A facility where the primary purpose is to provide temporary or transitional shelter for
homeless individuals and families in general or for specific group populations (i.e.
battered women, run-away youth) of homeless individuals and families.

Household

A single individual or a group of related or non-related individuals, who are living as
one economic unit, exclusive of boarders, who are not residents of an institution and
for whom food is customarily purchased and prepared in common.

In-Kind Replacement

The replacement of a loss of USDA Foods with a quantity of the same foods of U.S.
origin that are of equal or better quality than the lost foods and that are of at least
equal monetary value to the USDA's cost of replacing the lost foods.

Limited English Proficiency (LEP)
Individuals who do not speak English as their primary language and who have a
limited ability to read, speak, write, or understand English.

Local Distributor

A private or public nonprofit organization, which contracts with a Regional Agent or
Sub-Regional Agent to receive and distribute commaodities to eligible persons, such
as a food pantry, soup kitchen or shelter.

Midwest Regional Office (MWRO)
USDA/FNS Region 1V, headquartered in Chicago, lllinois, responsible for USDA
programs in lllinois, Indiana, Michigan, Minnesota, Ohio and Wisconsin.

Multi-Food Shipment
A shipment from a National Multi-Food Warehouse that typically includes more than
one type of USDA Food.

National Multi-Food Warehouse
A Federally-contracted storage facility that includes more than one type of USDA
Food.

Network

Foodbank member agencies responsible for the provision of emergency and
supplemental food services.

Office Family Assistance (OFA) The office within ODJFS which administers
federal and state food assistance programs.
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Ohio Department of Job & Family Services (ODJFS)

The state agency which develops and oversees programs that provide employment
and economic assistance, child support and services to families and children. The
programs and services offered are designed to help Ohioans be healthy and safe,
while gaining and maintaining independence, and are delivered at the local level in a
manner that recognizes and preserves individual rights, responsibilities and dignity.

Poverty Guidelines

Established by the United States Department of Health and Human services as an
indicator of poverty based on income and utilized in establishing income-based
eligibility standards for program participants. The guidelines are updated annually.

Proxy
Any person authorized in writing by a recipient to obtain supplemental food on behalf
of the recipient.

Recipient
A person or persons living together in one household who have been determined
eligible to receive commaodities for consumption or for household use.

Regional Agent
A not-for-profit foodbank, which contracts with ODJFS to administer TEFAP and/or
CSFP in an assigned service region and to receive commodities directly from USDA.

Regional Plan
A document, submitted annually to ODJFS by a Regional Agent, which details the
administration of TEFAP and/or CSFP by a Regional Agent.

Service Region
An area of the state, determined by ODJFS, served by a Regional Agent or Sub-
Regional Agent.

Soup Kitchen

A facility that is a clean, secure environment that offers prepared meals free of
charge to predominately needy people. A Soup Kitchen serves nutritious meals in a
congregate setting or take-home meals without charge, for homeless persons,
transient persons and or others in need.

State Fiscal Year (SFY)
A twelve-month period used for accounting and reporting purposes, July 1 through
June 30.

Sub-Regional Agent

A not-for-profit foodbank, which contracts with a Regional Agent to provide service to
a designated area within the service region of a Regional Agent. The Sub-Regional
Agent may receive commaodities directly from USDA and or a Regional Agent.

Technology-Based Client Eligibility Process
A client eligibility and delivery documentation method that utilizes a web-based or
electronic process resulting in a paperless eligibility and record keeping system.
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The Emergency Food Assistance Program (TEFAP)
A federal nutrition assistance program which provides government purchased and
donated commaodities to income eligible households.

United States Department of Agriculture (USDA)
Cabinet level agency responsible for federal programs related to agriculture.

Vendor
A commercial food company from which USDA purchases food for donation.

Web Based Supply Chain Management (WBSCM)

WBSCM is an integrated, food ordering, tracking and procurement system used by
USDA and its customers, vendors, suppliers, and transportation personnel. All
federal food and commodity orders, solicitations, offers, awards, deliveries, invoices,
and payments occur in WBSCM, and all business partners in the commodity
program are required to use this system.
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Section 3 Administration
State Administration

ODJFS has been designated as the state agency responsible for the administration
of CSFP and TEFAP. These two programs are housed within the Office of Family
Assistance, Bureau of Cash and Food Assistance Policy and Technical Assistance.
ODJFS enters into grant agreements with regional foodbanks for local level
administration of the programs.  Direct, daily operation is the responsibility of the
Food Assistance Section and the Program Agreements/Monitoring Section.
Currently, there are two full-time and two part-time staff people who are committed
to the programs and are supervised by one Bureau Chief and one Supervisor.

State Distribution Plan

The State agency must submit for approval by the appropriate FNS Regional Office
a plan that contains:

1 A designation of the State agency responsible for distributing commodities
and administrative funds provided under this part, and the address of such
agency.

1 A plan of operation and administration to expeditiously distribute commodities
received under this part.

1 A description of the standards of eligibility for Regional Agents, including any
sub priorities within the two-tier priority system.

1 A description of the criteria established that must be used by Regional
Agents in determining the eligibility of households to receive TEFAP
commodities for home consumption.

The plan will be submitted to the Midwest Regional Office within the timeframe
established by federal program regulations and will update the plan as necessary.

Local Administration

For program pur poaghtscounti€hare aidided ieto spyen rggions
for TEFAP and thirteen regions for CSFP of varying sizes. A foodbank within each
region is designated as a Regional Agent responsible for the administration of the
program within the service region. As of December 2016, Ohio foodbanks have an
established network of approximately 3,307 member agencies (pantries, soup
kitchens and shelters and similar non-profit organizations) responsible for the
provision of emergency and supplemental food services, which may include TEFAP
and CSFP commodities to recipients and program participants. Foodbank member
agencies are referred to as Local Distributors for program purposes.

ODJFS enters into grant agreements with Regional Agents for CSFP and TEFAP
local administration. The Regional Agent incorporates TEFAP commodities into
their food banking operations providing an enhanced variety of products available for
distribution. A Regional Agent, which administers CSFP prepares the prescribed
food boxes at the foodbank for distribution to program participants at designated
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locations in their service areas or provides appropriate case lot amounts to a
contracted local site for packing and distribution.

The following criteria are assessed when determining local level administration of
the programs.

1 Ability to meet USDA Warehousing Standards for storage of USDA and non-
USDA food items and non-food items.

1 Ability to provide transportation to agencies in the service area for USDA
foods and non-USDA products.

1 Ability to obtain non-USDA items and food resources to supplement USDA
food products.

1 Ability to monitor local network and enforce state and federal guidelines within
the required timeframe.

1 Ability to maintain an established operation involving the distribution of
donated food on a regular basis as an integral part of its normal activities.

Federal Allocation to States
TEFAP Entitlement

For TEFAP purposes, USDA has developed a formula based on 60% poverty and
40% unemployment population to allocate product and funding to the states. Each
state's share of commodities and funds shall be based 60 percent on the number of
persons in households within the state having incomes below the current poverty
level and 40 percent on the number of unemployed persons within the state. This is
known as the€aisr atEhch stat® is offered its fair share of the
entitlement food and storage and distribution funds according to the formula. USDA
notifies the state agency when orders are to be placed, the product that is available
for ordering and the value of each product. Orders may be placed by the states for
monthly delivery. ODJFS orders product based on the entitlement allocation of
dollars set by USDA. USDA/FNS makes every effort to fill orders as requested.
Occasionally, due to unforeseen circumstances, USDA/FNS will eliminate or
substitute products and or change delivery times.

TEFAP Bonus

Bonus products are offered to each state based on the fair share of the federal
allocation or on an open order basis. Bonus products are not purchased with
entitlement funding. ODJFS may choose to accept all, part or none of the bonus
offering.

CSFP Allocation
CSFP allocation is based on caseload assignment as established annually by
USDA/FNS. State agencies order product required to meet the prescribed amount

of food contained in the monthly food box. Orders are placed for direct shipment
and or multi-food shipment.
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ODJFS Allocation to Regional Agent

ODJFS determines an allocation of TEFAP food dollars to each Regional Agent
based on the percentage of eligible population residing in the Re gi on al
geographic service region. This allocation formula is applied to both entitlement and
bonus product. The Regional Agent has the right to accept or decline all or part of
the bonus product allocated. Bonus product declined by a Regional Agent will be
offered to other foodbanks. Excess inventories may be transferred between
foodbanks with prior notice to and the consent of ODJFS. Records documenting the
transfer must be maintained by both foodbanks.

ODJFS assigns CSFP caseload to a Regional Agent, who in turn, determines the
allocation of caseload throughout the service region. A Regional Agent determines
the method of distribution to program participants, either through a Local Distributor
or by direct service by the Regional Agent. Food orders are placed for either direct
or multi-food shipments. Direct shipments are single product loads. Multi-food
shipments are single trucks containing a variety of food items. Orders are placed
based on the amount needed to serve caseload. A Regional Agent should maintain
between a two and two and one-half month supply of CSFP commaodity food.

ODJFS receives allocation notices from USDA/FNS, establishes ordering deadlines
and forwards the information on to a Regional Agent. A Regional Agent in turn
places orders against their TEFAP entitlement dollar fair-share or for CSFP
shipments electronically. If necessary, with or without consultation with the Regional
Agent, ODJFS may place orders on behalf of the Regional Agent. Section 4027(a) of
the Agricultural Act of 2014 (Farm Bill) included a carryover provision that makes
TEFAP entitlement funds available to States for two fiscal years. Effective with FFY
2015, States are able to keep any remaining TEFAP food entitlement balance at the
end of the FFY and place orders against it during the subsequent FFY. Each
Regional Agent should continue to make reasonable efforts to use their entitlement
funds in the FFY initially provided. Reasonable attempts to expend funds could
account for situations such as price fluctuations when orders have been placed, but
came in lower than anticipated or not having enough funds to complete full orders.

Shipment of Product from USDA to a Regional Agent or Sub-Regional Agent

USDA provides for the transportation of program foods to the Regional Agent and/or
Sub-Regional Agent warehouse. Federal program shipping policy allows for two
stops and a final drop on loads, unless otherwise stated.

Direct Shipments

The vendor or carrier must arrange direct delivery shipment appointments with the
Regional Agent or Sub-Regional Agent at least twenty-four hours before the
expected delivery date. For split shipments, the vendor or carrier must arrange for a
delivery appointment with each Regional Agent and/or Sub-Regional Agent. The
vendor or carrier may make an earlier delivery than scheduled, only if a new delivery
date has been arranged that is acceptable to the Regional Agent and/or Sub-
Regional Agent. When the vendor or carrier arrives without a delivery appointment
or is late for an appointment, the Regional Agent and/or Sub-Regional Agent should
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accept the shipment, if able, or work with the vendor or carrier to schedule delivery
at a later time. When a carrier does not make a delivery appointment in advance, it
is recommended that when receipting for the delivery in the Web Based Supply
Chain Management System (WBSCM), the Regional Agent or Sub-Regional Agent
report the issue in the comment section, along with identifying the carrier.

Multi-Food Shipments

Shipping delivery dates originating from a National Multi-Food Warehouse are set up
at the beginning of each calendar year via WBSCM. The shipping delivery dates are
agreed upon with each Regional Agent and/or Sub-Regional Agent, who is
responsible for accepting shipments on the prearranged delivery dates. If the
regularly scheduled delivery must be postponed (e.g., as a result of inclement
weather or equipment failure), the National Multi-Food Warehouse will immediately
contact the Regional Agent and/or Sub-Regional Agent to determine a revised
delivery date that is agreeable to both parties.

Each Regional Agent or Sub-Regional Agent shall inspect each shipment and
commercial delivery receipt (e.qg., Bill of lading) carefully prior to unloading to ensure
that the high security seal(s) is intact, to determine the overall condition of the USDA
Foods, the number of units in the shipment, and to ensure the accuracy of the
receipt.

Electronic Receipting for USDA Foods

Each Regional Agent or Sub-Regional Agent shall enter all shipping receipts within
two calendar days of delivery into WBSCM. This requirement applies to both direct
and multi-food shipments of USDA Foods.

Inspection of USDA Foods

All shipments that require inspection (i.e., fresh fruit and vegetables, frozen meats)
are scheduled by the vendor (prior to arrival) and should not require the state
agency or the Regional Agent and/or Sub-Regional Agent to make the necessary
arrangements.

Claim Action

As described in FNS Instruction 410-1, the Regional Agent shall investigate any

loss of USDA foods, or any improper use or loss of funds regardless of the value of

the loss, in order to determine if a claim must be pursued against the party
responsible for the loss. Such claim determination shall be completed within thirty

days from the date of discovery of the loss, or from the date that information was first

received indicating that the loss had occurred, whichever is later. As part of the claim
determination, the Regional Agent shall report any loss of donated foods, or any
improperuseor | oss of funds t o ORegoR & Steraga Losshe JF S
and or Damageo
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No claim determination shall be required when the value of the lost commodities
does not exceed $500. However, no claim shall be disregarded when the loss
occurred as a result of the following:

Theft;

Embezzlement;

Willful misapplication; or
Fraud

= =4 =4 -9

ODJFS shall maintain records and substantiating documents on all claim actions
and adjustments including documentation of those cases in which no claim was
asserted because of the minimal amount involved. In making final claim
determinations for commodity losses incurred by Regional Agents when there is no
evidence of fraud or negligence, ODJFS and MWRO shall consider the special
needs and circumstances of the Regional Agents, and adjust the claim and/or
conditions for claim collection as appropriate. These special needs and
circumstances include but are not limited to the Re gi o n a | usa of gotubteers
and limited financial resources and the effect of the claim on the organization's ability
to meet the food needs of low-income populations.

Program Monitoring

ODJFS is responsible for on-site monitoring of Regional Agents, Sub-Regional
Agents and Local Distributors. The purpose of the monitoring process is to evaluate
program operations. The process is to include, but not be limited to, a review of:

Eligibility determination process.

Food ordering procedures.

Warehousing and storage facilities.

Inventory control.

Distribution and transportation.

Approval of Local Distributors (member agencies).
Network training and monitoring.

Reporting and record keeping.

Compliance and civil rights.
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The review should be used to provide technical assistance for program
improvement. The monitoring visit also provides an opportunity for the participating
agency to ask questions, discuss concerns and make suggestions about the
program. ODJFS will comply with federal program regulations set forth in 7 CFR
251.10(e) and 7 CFR 247.34 when determining the number of reviews conducted
annually at participating agencies.

ODJFS will issue a report of review findings detailing recommended and/or required
corrective action to the participating agency. The participating agency will have
forty-five days to respond to the findings and document compliance with corrective
action.
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USDA may visit the state agency and any Regional Agent, Sub-Regional Agent or
Local Distributor at its discretion for review purposes.

Training and Technical Assistance

The ODJFS Food Programs staff are available to provide training and technical
assistance to a Regional Agent, Sub-Regional Agent or Local Distributor throughout
the year upon request.

ODJFS is required to provide annual Civil Rights training for Regional Agents in
accordance with FNS Instruction 113-1. Regional Agents are responsible for
participating in the annual training and training their Sub-Regional Agents and front
line staff who interact with program applicants or participants.

Training should be ongoing between a Regional Agent, Sub-Regional Agent and a
Local Distributor. Policy changes, updated eligibility guidelines, federal and/or state
regulation amendments, or any other pertinent information should be forwarded to
each of the Local Distributors in the Regional Agentd s s eregion. c e

Cooperative Extension Offices are a good training resource for all participating
agencies. The Cooperative Extension Office staff can provide training on health and
safety procedures, instructions on the use of USDA food products and other pantry
items in food preparation, and recipes and nutritional information. Local county
health departments may also provide information on food safety policies
pertaining to food distributors and preparers. Regularly scheduled training is
beneficial to keep the network current on policies and procedures in all areas of food
handling and distribution.
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Section 4 Regional Agent and Sub-Regional Agent
Foodbanks

Foodbanks that have a Regional Agent grant agreement with ODJFS or a Sub-
Regional Agent agreement with a Regional Agent vary in size and scope of
operation, but they are all required to meet obligations based in federal program
regulations. The obligations include the establishment and maintenance of a
member agency network, product ordering system, monitoring procedure, reporting
and recording keeping systems and training. The criteria include the following:

Have 501(C)(3) status.

Abide by applicable federal and state program regulations.

Properly store and distribute donated food.

Have adequate refrigeration and freezer capacities.

Maintain the required records and submit records to ODJFS on a timely
basis.

Maintain an emergency food provider network.

Comply with the terms of the grant agreement.

=4 =4 -4 -4 -
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Regional Plan

A Regional Agent must develop a regional plan for the assigned service region,
which shall include, but not be limited to:

Criteria for soliciting and maintaining pantries/agencies for network.
Procedure for the distribution of product throughout region.

Procedure for inventory control.

Procedure for Local Distribution delivery and/or pick-up.

Procedure for informing a Sub-Regional Agent and/or a Local Distributor of
Regional Agent, ODJFS, or USDA policy changes.

1 Procedure for funding a Sub-Regional Agent and or a Local Distributor, if
applicable.

= =4 =4 -4 -9

Regional Agent shall submit the regional plan for its service region to ODJFS at the
beginning of each federal fiscal year and shall update as necessary.

Review Requirements of IRS Revocation of Tax-Exempt Status

Regional Agents that have contract agreements with a Sub-Regional Agent and/or
Local Distributor shall review, at least annually, the IRS Automatic Revocation of
Exemption List to ensure that its member agencies do not appear on the revocation
listing. Documentation of the review shall be retained on file. The Reginal Agent
must determine what is considered acceptable documentation for this review. The
list is found at:
https://www.irs.gov/charities-non-profits/automatic-revocation-of-exemption-list.

For further information, refer to Policy Memorandum FD-1 1 8 A Aut omat i
of Tax Exempt Statuso .
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Limited English Proficiency (LEP) Plan

Regional Agents and Sub-Regional Agents must develop a plan to ensure the LEP
population has meaningful access to all USDA and/or state funded programs. The
plan shall include:

1 A determination of the language(s) other than English that is/are most likely to
be encountered at the facility(ies).

1 An explanation of the methodology used to make the languages determined
to be LEP.

1 The methods for providing service to the LEP population. Examples include,
but are not limited to:
o Bi-lingual or multi-lingual staff employed by the agency.
o Contract with a third-party entity who provides interpreting and/or

translation services.

o Other methods.

Regional Agents and Sub-Regional Agents shall review their LEP Plan every two
years and update accordingly.

Storage and Handling

Every shipment of USDA commodities shall be inspected upon delivery for possible
shortages, overages and/or damage before the product is accepted. A Regional
Agent or Sub-Regional Agent may not accept damaged product or sign the Bill of
Lading until the Regional Agent or Sub-Regional Agent warehouse agrees with the
amount stated on the Bill of Lading. Once the Bill of Lading is signed, title is
transferred to the Regional Agent or Sub-Regional Agent. By signature of the
Regional Agent or Sub-Regional Agent warehouse representative, the Regional
Agent or Sub-Regional Agent assumes liability and will be held financially
responsible for product shown on the Bill of Lading. The truck driver and Regional
Agent or Sub-Regional Agent warehouse representative must sign, date and note
any differences or concerns about the product on the Bill of Lading. A Regional
Agent or Sub-Regional Agent will document receipt of shipment via WBSCM.

A Regional Agent or Sub-Regional Agent becomes responsible for USDA product
when physical delivery is taken. Liability for loss, theft or damage due to negligence
is the sole responsibility of the Regional Agent or Sub-Regional Agent. All USDA
commodities carry an assigned value based on USDAG s cost o]
processing and distribution of the food products to states. In order to guarantee its
guality and safety, each Regional Agent or Sub-Regional Agent is responsible for
the proper storage and handling of USDA food products. Premature deterioration of
food products is often the result of improper storage conditions and practices. Every
effort must be made to reduce loss due to spoilage, pest infestation and theft by
following accepted warehousing methods. This action not only ensures quality
products being distributed but also protects the Regional Agent or Sub-Regional
Agent from claim action by ODJFS to recover the value of the spoiled or lost
product.
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Food storage areas shall provide protection from weather, fire, theft and pests.
Aisles between pallets shall be wide enough to provide easy access for inspection,
inventory and pulling of product. All USDA food products are to be stored at the
Regional Agent or Sub-Regional Agent warehouse or at a storage facility contracted
for by the Regional Agent or Sub-Regional Agent. A Regional Agent and Sub-
Regional Agent must follow good warehouse and storage practices. Functional
thermometers must be present and visible in all storage areas. Temperature logs
shall be maintained for all storage areas. The log shall document the date and time,
the registered temperature and signature or initials of person checking the
temperatures. This log is an important document to support the ongoing
maintenance of proper storage conditions and shall be maintained on file in
accordance with record retention requirements. These practices include, but are not
limited to:

1 Keeping all food no less than 406 o f f f t ornopallets, platformse or
shelves.

1 Keeping all food nolessthan40 away f r o npromates aircirculalidni s
and accommodates pest control.

1 Keeping all non-food items separate from food. Toxic items (soap, bleach,

cleaning supplies, etc) must be kept away from food items.

Keeping floors, pallets and shelving clean.

Keeping doors, windows and roofs well sealed to prevent pest entry and

water damage.

Maintaining proper temperatures.

Maintaining a good pest control system.

Having a qualified person on staff or a contract with a licensed firm to handle

pest control management.

1 Maintaining equipment including: regularly checking for leaky compressors in
freezer and refrigeration units, hydraulic forklift leaks, etc.

1 Maintaining thermometers in all freezer and refrigeration units and dry storage

areas.

Maintaining temperature logs for each area.

Assuring that all Local Distributors have thermometers in place and that

freezer, refrigeration units are adequate, operative, and temperature logs are

utilized.
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To assure the quality and freshness of USDA food products, the inventory practice
of first in first out must be followed. Food must be stored so cases with the oldest
pack dates are used first. All USDA food products have the pack date on the cases.
A Regional Agent or Sub-Regional Agent warehouse and contracted storage
facilities shall maintain a running inventory of all USDA food products. ODJFS staff
shall routinely assess foodbank inventory levels to assure that TEFAP product
inventories are not excessive.

Dry Food Storage
Dry food products shall be stored:

1 At50 - 70 degrees F,
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Away from direct sunlight,

A minimum of no less than 400ff the floor,

A minimum of no less than 46away from walls, and

In a clean and secure storage area that is inspected regularly.
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The basic rules for stacking food products are:

1 Limit the height of the stack so cases of food on the bottom layers will not be
crushed; cross-stack cases on pallets to ensure the stack will be sturdy and
solid and will not tip when being moved.

1 Shrink wrapping provides added stability.

1 Stack cases away from potential damage by heat, steam or water.

Refrigerated and Frozen Food Storage

Food products requiring refrigeration shall be:

1 Refrigerated at temperatures of 35 - 40 degrees F,
1 Stored to allow for proper air circulation, and
1 In arefrigerator that is clean and inspected on a regular basis.

Frozen food products shall be:

1 Stored in a freezer that can maintain a temperature at O degrees F or below,
1 Stored to allow for proper air circulation, and
1 Stored in a freezer unit that is clean, secure and regularly inspected.

Maintenance of Storage Area

1 An ongoing system of pest control is required. Pest controls such as traps
and glue boards are recommended. Place traps along walls and near
doorways, moving the traps monthly.

1 Pest control poisons must be approved by USDA for use in food storage and
distribution facilities.
Poisons may only be used by a licensed professional.
Ensure there is a cleaning schedule established listing the necessary
frequency of cleaning for each location. Floors, including under pallets, should
be swept and cleaned at least monthly. Floors in high traffic areas require
regular cleaning. Area soiled by spillage or breakage must be cleaned
immediately. Broken pallets should be discarded and dirty pallets cleaned.
Empty pallets should be stored apart from food products.
Maintenance of the exterior of the warehouse must not be overlooked. The
building and grounds should be inspected regularly for signs of fire hazard,
pest infestation, security problems and needed repairs. An eighteen-inch
exterior barrier of weed and grass control must be maintained to facilitate
inspections. Garbage, waste or rubbish must be disposed of frequently and
not allowed to become nesting areas for pests.
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Damaged and or Out-Of-Condition Product

Out-of-condition products are USDA foods that are no longer fit for human
consumption as a result of spoilage, contamination, infestation, adulteration, or other
damage. Bulging cans or cans with sharp dents and rust on the seams are examples
of out-of-condition products. Hidden damage may be found after the product has
been accepted into the warehouse. All incidents of damaged and/or out-of-condition
product must be reported to ODJFS on the Report of Storage Losses and or
Damages. (See Section 7.) The information required is:

Regional Agent or Sub-Regional Agent name,

Address,

USDA product information (material number, amount, date received),
Type of damage or loss,

Contact Person, and

Date damage/loss discovered.

E R B

Before disposing of USDA commodity that is infested or spoiled a Regional Agent or
Sub-Regional Agent shall contact ODJFS staff for further instruction. Product must
be disposed of through a contracted service which provides a disposal or dump
certificate. All information is to be forwarded to ODJFS for claim resolution, if
applicable.

A Regional Agent or Sub-Regional Agent is required to establish a procedure to
record instances of damage and/or loss of commodities by a Local Distributor. The
procedure shall include the collection of the following information:

Local Distributor name, address, contact person and phone number,
Product name, delivery order number and quantity affected,

Date damage/loss discovered,

Explanation of damage/loss, and

Disposition of product.

E I

Program Monitoring

A Regional Agent or Sub-Regional Agent will complete an annual monitoring review
of one-tenth, or twenty, whichever are fewer of all TEFAP Local Distributors in their
network. A Regional Agent will complete an annual monitoring review of all CSFP
Local Distributors in their network, if applicable. The review will include, but not be
limited to:

Recipient eligibility process,
Nutrition education, if applicable,
Food ordering procedures,

Storage and warehousing practices,
Inventory controls,

Reporting and record keeping, and
Compliance and civil rights.
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A copy of the report of review findings for completed reviews and documentation
ensuring compliance with corrective action will be maintained by the Regional Agent
or Sub-Regional Agent for review by ODJFS at the time of the foodbank site review.
USDA may visit the state agency and any Regional Agent, Sub-Regional Agent or
Local Distributor at their discretion for review purposes.

Records Maintenance

All program records are to be maintained for a period of five years from the close of
the federal fiscal year to which they pertain, or longer if related to an audit or
investigation in progress. The records must be reasonably accessible at all times for
use during management evaluations, site reviews, audits or investigations. The
records are subject to be reviewed and audited by the ODJFS and or USDA during
normal business hours or be sent to ODJFS and or USDA upon request.

Prohibited Activity

A Regional Agent and their network understand that program commodities are not to
be sold, exchanged or used for personal gain. All Regional Agents, Sub-Regional
Agents and Local Distributors are prohibited from repackaging USDA commodities.
No commodities are to be opened, altered or removed from the unit containers
except for meal preparation at Local Distributor meal sites.
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Section 5 Local Distributor

A Local Distributor may be a food pantry, soup kitchen or shelter. A Local Distributor
of federal program foods must follow the same storage and warehousing
requirements as a Regional Agent or Sub-Regional Agent. A Local Distributor
becomes responsible for USDA product when physical delivery is taken. Liability for
loss, theft or damage due to negligence is the sole responsibility of the Local
Distributor. All USDA commodities carry an assigned value based on US DA 6 s
of purchasing, processing and distribution of the food products to states. In order to
guarantee its quality and safety, each Local Distributor is responsible for the proper
storage and handling of USDA food products. Premature deterioration of food
products is often the result of improper storage conditions and practices. Every effort
must be made to reduce loss due to spoilage, pest infestation and theft by following
accepted warehousing methods. This action not only ensures quality products being
distributed but also protects the Local Distributor from claim action by ODJFS to
recover the value of the spoiled or lost product. See Section 4 for specific storage
guidelines.

A Regional Agent or Sub-Regional Agent may establish a geographic service area
for a Local Distributor. A client may access food at a Local Distributor designated to
serve the area in which the client resides. A client will need to provide proof of
residency within the service area.

Food Pantry

A food pantry is an integral component to the success of the federal food programs.
Distribution of program foods may vary from site to site. TEFAP commodities are to
be incorporated into the food pantry inventory and provided to all eligible clients as
part of the food package. TEFAP commodities are not to be the singular source of
food supply at a food pantry. Other sources of food may include foodbanks, donated
food, food drives or food purchase plans. All food pantries are encouraged to
establish a client choice model of distribution, permitting the client to have in-put into
the food package they receive.

Soup Kitchen and Shelter

A soup kitchen and shelter provides regularly scheduled on-site or home-delivered
meals which may use TEFAP commodities in the meal preparation. TEFAP
commodities must not be the singular source of food supply at a meal site. Other
sources may include foodbanks, donated food, food drives or food purchase plans.
A soup kitchen may be open to the general public or be located in a shelter that
provides meals to only sheltered individuals or families. They may provide up to
three regularly scheduled meals and a snack each day. Eligibility determinations are
not required at meal sites.

Distribution

A food pantry receiving TEFAP commodities must allow clients to access food, at a
minimum, on a monthly basis. While a once-a-month food give-away is
discouraged, a once-a-month give-away of only TEFAP commodities is
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prohibited. A food pantry must establish and post regular hours of operation and
may establish a procedure for on-call access. This policy will help to establish and
maintain a statewide minimum level of service.

Regional Agents may, at their discretion, develop distribution rates for their service
territory. Among the factors that may be considered are: the amount of food
available in inventory, number of persons in the household, number of clients served
by the food pantry, and frequency of distribution.

Homebound Participants

A client or program participant who is unable to visit a TEFAP food pantry or attend
a CSFP distribution may designate a relative, friend or care-giver as their proxy for
receipt of the food package. The proxy must provide appropriate identification to
receive the clientds benefit and must

Technology-Based Client Eligibility Process

A client eligibility and delivery documentation method, which utilizes a web-based or
electronic process resulting in a paperless client eligibility and record keeping
system shall be approved by ODJFS for use by the Local Distributor. A Local
Distributor shall request approval from a Regional Agent, and the Regional Agent, if
approved, shall request approval from ODJFS to implement a paperless client
eligibility and record keeping system by submitting a written description of the
process, which must incorporate the current eligibility criteria and record keeping
requirements. Pantry-Trak, Vi r t u al Ca s eand MBESTA are exé&mples of
technology-based systems that have been approved.

Regional Agents, who have been granted a waiver to implement an electronic client
eligibility and record keeping system by ODJFS, should consider the cost to their
member agencies for the equipment and the expense for maintenance, repair or
upkeep of the equipment.

TEFAP Eligibility

Eligibility for receipt of USDA foods for home consumption is established at up to
200% of the current federal poverty level as established by the United States
Department of Health and Human Services. Ohio uses the method of self-
declaration to determine income eligibility. No verification for proof of income
can be requested orrequired. The i ndividual, who sig
to Take Food Home 0 fooan @DJFS approved electronic equivalent, is certifying
that the combined gross household income is at or below the income listed on this
form.

At application and reapplication, an applicant is required to provide some form of
picture identification, proof of residency t h a t I's within the

territory, and the number of household members. There is no requirement for length
of residency. No verification for proof of citizenship or the number of household
members shall be requested or required. Migrant and seasonal farm workers
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entering a TEFAP service area will be considered as meeting the residency
requirement. Homeless individuals may utilize the address of a shelter or pantry.

At every distribution, the household member or proxy is required to show picture
identification and sign for the receipt of commodities. Participants are required to
reapply at least annually based on the current application standards income
eligibility guidelines. The Regional Agent, Sub-Regional Agent or Local Distributor is
not liable for an ineligible client who receives a federal food benefit by improperly
self-declaring eligibility. The JFS 04221 form is provided for use at the food pantry
and may be found in Section 7 of this manual.

Food pantries shall not charge participants any fees, require membership or require
individuals to obtain a referral for service from another social service agency, church
or referral service as a condition for receipt of commodities. Although, referral
services may be utilized to maintain a flow of clients to geographic areas within the
service territory, it cannot be used to screen clients or to make eligibility
determinations. The food pantry is responsible for the client eligibility screening. A
client shall not be denied service for lack of a referral or an appointment. An
individual, who walks in to a food pantry requesting food must be served in the same
manner as one with a referral or an appointment and, if applicable, be advised of the
appropriate geographic location for future service.

Predominately Needy

Organizations providing prepared meals shall demonstrate, to the satisfaction of the
Regional Agent to which they have applied for the receipt of TEFAP commodities,
that they predominately serve a needy population.

A Individuals, who are in receipt of food assistance or their income is at or below
200% of poverty, are considered needy.

A Predominantly means that at least half of the individuals served by the
organization.

Regional Agents shall not require organizations to employ a means test to determine
that participants are needy, or to keep records solely for the purpose of
demonstrating that its participants are needy. This includes having participants sign
the JFS 04221 fEligibilityto Ta k e Food H deg@odal Agents may consider
the socioeconomic data of the area where the organization is located, or from which
it draws its participants.

Disaster

There are certain restrictions for disaster victims receiving Disaster Supplemental
Nutrition Assistance Program (D-SNAP) benefits and disaster household distribution
of USDA Foods. Households may patrticipate in both TEFAP and D-SNAP or SNAP
in the same month. However, if the TEFAP site offers an FNS approved disaster
household distribution of USDA Foods, a household may not simultaneously receive
D-SNAP benefits and a disaster household food package. FNS regulations
addressing USDA Foods for disasters can be found at 7 CFR 250.69 and 250.70.
Additional information regarding United States Department of Agriculture Food
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Distribution Division disaster and emergency policies and procedures, may be found
online at http://www.fns.usda.gov/fdd/programs/fd-disasters/.

CSFP Eligibility

CSFP in Ohio targets the elderly category of participation. Elderly people, age sixty

and above, who meet income guidelines and reside in a Regi onal Agent
designated service area are eligible for the program. Eligibility requires proof of age

and residency of the applicant within the service area. Age is established by a birth
certificate, bapti smal certifi caRegdencwit at e i (
established by recent utility bills, driver& license, state identification card or other

proof of residency. Migrant and seasonal farm workers entering a CSFP service

area will be considered as meeting the residency requirement. Homeless individuals

may utilize the address of a shelter or pantry. Program eligibility for seniors is

established at 130% of the current federal poverty level. No verification for proof

of income can be requested or required. Applicants self-declare income eligibility

when signing the CSFP application. The Regional Agent or Local Distributor is not

liable for ineligible clients who receive a federal food benefit by improperly self-

declaring eligibility. Eligibility does not guarantee the receipt of a food package.

See ACSFP Waiti ngonpages2f. Procedur eso

When a participant has authorized a proxy to obtain supplemental foods on their
behalf, Local Distributors are required, at minimum, to do the following:

1 Obtain proxy designations in writing, including the period of time the
designations are intended to cover;

Maintain files of all written proxy designations; and

Review proxy identification prior to each certification, recertification, and food
package distribution.

T
T

Eligibility determinations shall be conducted at each site by trained personnel. All
certification data shall be recorded on the JFS 04220 i Commodi ty Suppl em
Food Program (CSFP) Certificationd form or an ODJFS approved electronic
equivalent. Certification information includes the applicant& name, address and
phone number; income, household size, race and or ethnicity; the name and
address of the proxy authorized to receive food on the participant® behalf; the date
of the application received; the timeframe of the certification period; the applicantd s
certification that he or she is eligible for the program, and the signature and title of
the person making the eligibility determination. The form also details the CSFP
appeals process. The applicant must sign that they have read the form or have had
it read to them and that they understand their rights. When an applicant needs to
correct information on the application, the applicant shall strike the incorrect
information and initial next to the correction.

The Regional Agent or Local Distributor shall notify applicants determined to be
eligible or ineligible for CSFP benefits, or being placed on a waiting list within ten
days from the date of application. If in active status, the client shall receive a notice
with the location and scheduled dates for distributions. The notice shall include the
name, contact person, and phone number of the Regional Agent or Local Distributor
responsible for the distribution.
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A recertification interview shall occur by the end of the sixth month certification
period without having to complete a formal review that may extend the certification
period for an additional six-months of eligibility as long as the following has been
met:

1 The par taddraspisaverified.s

1T The participantdos continued interes

1 The Reginal Agent or Local Distributor has sufficient reason to believe that
the person still meets the income eligibility standards.

The date of recertification shall be noted on the original certification form. Applicants
found ineligible for participation at the time of certification, re-certification or due to
reported changes in household income shall receive a written notice of their
ineligibility indicating the reason for the determination and their rights regarding the
appeal process as detailed on the certification form.

Additionally, applicants shall be informed of the following:

1 The standards for participation in the program are the same for everyone
regardless of race, color, national origin, sex, age or disability,

Nutrition education is available to them.

Report changes in household income or household composition within 10
days after the change becomes known to the household.

)l
T

Certification Transfer

A participant, whose certification period has not expired, moves from one CSFP
territory into another participating CSFP territory, must be given the opportunity to
continue to receive CSFP benefits for the remaining duration of their certification
period. When the Local Distributor has a waiting list, the participant must be placed
on its waiting list ahead of all other waiting applicants. The Local Distributor that
determined the participant's eligibility must provide verification of the expiration date
of the certification period to the participant upon request. Participants may voluntarily
withdraw from the program at any time during the certification period.

No-Show Policy

Regional Agents or Sub-Regional Agents may discontinue an individual from
participation when two consecutive distributions have been missed with no
communication. The participant shall receive a written notification of discontinuance
of benefits within 15 days prior to the effective date of termination. The notification of
discontinuance shall include the effective date of discontinuance, the reason for the
participant's discontinuance, a statement of the individual's right to appeal the
discontinuance through the fair hearing process, and a statement that informs the
applicant that program standards are applied without discrimination by race, color,
national origin, age, sex, or disability.
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CSFP Dual Participation

The JFS 04220 informs CSFP applicants that it is a program violation to participate

at multiple CSFP sites. Simultaneous participation in CSFP at more than one

distribution site will result in immediate elimination from the CSFP site where the

participant does not reside. | f dual participation has occ
fraudulent information or action, the Local Distributor shall initiate claim action

against the client to recover the value of the benefits improperly received. Applicants

are required to certify on the application that they understand the consequences of

dual participation. This information is read to the participant or to the participant®
representative if they are unable to read the information on their own.

Program Violations

Program violations are an action taken by a CSFP applicant or participant, or
caretaker of an applicant or participant, to obtain or use CSFP benefits improperly.
Program violations include the following actions:

1 Intentionally making false or misleading statements, orally or in writing;

1 Intentionally withholding information pertaining to eligibility in CSFP;

1 Selling commodities obtained in the program, or exchanging them for non-
food items;

1 Physical abuse, or threat of physical abuse, of program staff; or

1 Committing dual participation.

CSFP Waiting List Procedures

Certification workers at each of the distribution sites will have a maximum caseload
based on the number of slots funded for the program year. When a maximum
caseload is reached, a waiting list shall be established. In establishing the waiting
list, certification workers must include the date of application and information
necessary to allow the Local Distributor to contact the applicant when caseload
space becomes available. Unless the applicant has been determined ineligible, the
person shall be notified of their placement on a waiting list within 10 days of the
request. For an individual, who has remained on the waiting list for greater than six
months, the Regional Agent or Local Distributor shall perform a full certification prior
to providing that individual with CSFP benéefits.

When certifying a participant for only one month, the Regional Agent or Local
Distributor shall provide the participant notification of placement back on the waiting
list at the time of issuance. The individual, who was temporarily certified, should not
have any expectation that he or she will receive benefits for successive months,
when the Local Distributor does not expect to have caseload open to do so.

CSFP Nutrition Education

The goal of the nutrition education component is to enable food program participants
to obtain better nutritional status through increased understanding of basic nutrition
principles and through effective use of food products. The following are essential to
achieving that goal:
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Reinforcement of basic nutrition instruction,

Instruction on the use of commodity supplemental foods including food

preparation techniques, recipes, meal frequency and food cost savings,

1 Recognition of the special health and nutritional problems of low-income
individuals such as high blood pressure, sodium/potassium ratios, anemia
and obesity,

1 Dissemination of information on preventive health care and on community

programs such as food conferences, food cooperatives, and health fairs,

Consumer resource information and assistance, and

Other program information (Supplemental Nutrition Assistance Program,

HEAP, etc.).
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Complaints About USDA Donated Commodities

USDA makes every effort to ensure that commodities provided through CSFP and
TEFAP are nutritious and of the highest quality. However, if there are concerns with
the quality or safety of any commodity food, a client may file a complaint. ODJFS
has developed a Commodity Complaint Form i J F S 0 tb Beu®ed by a Regional
Agent, Sub-Regional Agent and/or Local Distributor when filing a complaint or
receiving a commodity complaint by a program recipient. The form is to be
submitted to ODJFS, Food Assistance Section who will then forward the complaint
to USDA/FNS. Complaints are registered via WBSCM. If replacement product is
being sought, the recipient must keep the defective product until ODJFS
provides instructions on what to do with it.

The information needed to complete the form is the:

Product material number,

Notice to deliver number,

Contract number (may be stenciled on the outer carton),
A description of the problem,

Date the product was received,

Location of the product, and

Quantity of product involved.

= =4 -8 -8 _-9_95_2

The product material number and notice to deliver number will be on the paperwork
that is received with the commodity, or ODJFS may be contacted to obtain it. USDA
needs the numbers to determine which vendor produced the product and to resolve
the complaint.

Prohibited Activity
TEFAP and CSFP commodities are not to be sold, exchanged or used for personal
gain. A Local Distributor is prohibited from repackaging USDA commodities. No

commodities are to be opened, altered or removed from the unit containers except
for meal preparation at a Local Distributor meal sites.

Rev. November 2017 Page 29



Section 6  Civil Rights

All agencies must have posted at their facility, in plain sight, Form AD-475A i An d
Justice For Al lavailable p oost e the web at
http://www.fns.usda.gov/cr/justice.htm. All information materials and sources,
including websites, used by Regional Agents, Sub-Regional Agents and Local
Distributors to inform the public about FNS programs shall contain the full non-
discrimination statement. It is not required that the non-discrimination statement be
included on every page of the program website. At a minimum, the
nondiscrimination statement, or a link to it, must be included on the home page of
the program information. When the material is too small to permit the full non-
discrimination statement to be included, the material shall, at a minimum, include the
following statement in print size no smaller thanthetext A Thi s i nsti tuti on
opportunity providera

The following non-discrimination statement applies to ODJFS and its Regional
Agents, Sub-Regional Agents and Local Distributors:

In accordance with Federal civil rights law and U.S. Department of Agriculture
(USDA) civil rights regulations and policies, the USDA, its Agencies, offices, and
employees, and institutions participating in or administering USDA programs are
prohibited from discriminating based on race, color, national origin, sex, disability,
age, or reprisal or retaliation for prior civil rights activity in any program or activity
conducted or funded by USDA.

Persons with disabilites who require alternative means of communication for
program information (e.g. Braille, large print, audiotape, American Sign Language,
etc.), should contact the Agency (State or local) where they applied for benefits.
Individuals who are deaf, hard of hearing or have speech disabilities may contact
USDA through the Federal Relay Service at (800) 877-8339. Additionally, program
information may be made available in languages other than English.

To file a program complaint of discrimination, complete the USDA Program
Discrimination Complaint Form, (AD-3027) found online at:

http://www.ascr.usda.gov/complaint_filing_cust.html, and at any USDA office, or
write a letter addressed to USDA and provide in the letter all of the information
requested in the form.

To request a copy of the complaint form, call (866) 632-9992. Submit your
completed form or letter to USDA by:

Q) mail: U.S. Department of Agriculture
Office of the Assistant Secretary for Civil Rights
1400 Independence Avenue, SW

Washington, D.C. 20250-9410;

(2) fax: (202) 690-7442; or
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3) email: program.intake@usda.gov.
This institution is an equal opportunity provider.

As a condition of receipt of commodities, Regional Agents, Sub-Regional Agents
and Local Distributors cannot require or coerce clients to:

Attend a religious service,

Participate in prayer,

Join a counseling group,

Attend budgeting, parenting or job training classes, and or
Do odd jobs.

E

Activities unrelated to the distribution of CSFP or TEFAP foods or meal service may
be conducted at sites as long as:

1 The person(s) conducting the activity makes it clear that the activity is not part
of CSFP and or TEFAP and is not endorsed by USDA and or ODJFS.

1 Cooperation in the activity is not a condition of the receipt of program
commodities.

1 Information about the activity is not placed in or printed on bags or boxes in
which commodities are distributed.

1 Program participants cannot be solicited to contribute money, sign petitions or
converse with the persons conducting the activity.

1 The activity is not conducted in a manner that disrupts the distribution or meal
service.

Written Notice and Referral Requirements for Applicants and Recipients
Receiving TEFAP and CSFP Benefits from Faith-Based or Religious
Organizations

In accordance with the requirements under 7 CFR Part 16.4(f), any faith-based or
religious organization that receives USDA foods or administrative funds for TEFAP
or CSFP shall provide written notice to all applicants and recipients of their right to
be referred to an alternate provider when available. The written notice shall state
the following:

1. The organization may not discriminate against applicants and recipients
on the basis of religion or religious belief, a refusal to hold a religious
belief, or a refusal to attend or participate in a religious practice;

2. The organization may not require applicants or recipients to attend or
participate in any explicitly religious activities that are offered by the
organization, and any participation by applicants and recipients in such
activities must be purely voluntary;

3. The organization must separate in time or location any privately funded
explicitly religious activities from activities supported by direct Federal
financial assistance;

4. If an applicant or recipient objects to the religious character of the
organization, the organization will undertake reasonable efforts to identify
and refer the individual to an alternate provider to which he or she has no
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objection; the organization may not be able to guarantee, however, that in
every instance, an alternate provider will be available; and

5. Applicants and recipients may report violations of these protections
(including denials of services or benefits) by an organization to the State
agency (http://www.fns.usda.gov/fdd/food-distribution-contacts). The State
agency will respond to the complaint and report the alleged violations to
their respective USDA FNS Regional Office (http://www.fns.usda.gov/fns-
regional-offices).

For faith-based or religious organizations providing TEFAP services, in lieu of
providing a written notice of rights to applicants at application and recipients at
distribution, the service provider may post the written notice in a prominent place
visible to all upon entrance into the distribution site. ODJFS is not requiring the
method of providing written notice; Regional Agent foodbanks will decide which of
the two methods is preferable.

Unlike TEFAP, posting the written notice of rights at the entrance of the distribution
site is not a permissible alternative for faith-based or religious organizations
operating CSFP; written notice shall be given to all applicants at the time they apply
for CSFP benefits. Due to the small number of faith-based or religious organizations
administering the CSFP program in Ohio, ODJFS will not amend the JFS 04220
(CSFP application) to include this language. At the time an individual applies, faith-
based or religious organizations administering the CSFP program shall provide the
written notice as a separate document in conjunction with the application.

Referrals to Alternate Provider:

When an applicant or recipient of TEFAP or CSFP objects to the religious character
of an organization that provides services under the program, that organization shall
promptly undertake reasonable efforts to identify and refer the individual to an
alternate provider, within reasonable geographic proximity to the provider, if
available, to which the applicant has no objection. In accordance with 7 CFR 16.4(Q),
when making a referral, the provider must comply with the following requirements:

(2) In making the referral, the organization must comply with all applicable
state and local privacy laws and regulations.

(2) A referral may be made to another faith-based organization, if the
applicant or recipient has no objection to that provider. But if the applicant
or recipient requests a secular provider, and a secular provider is
available, then a referral must be made to that provider.

(3) The referral must be to an alternate provider that is in reasonable
geographic proximity to the organization making the referral and that
offers services that are similar in substance and quality to those offered by
the organization, if one is available. The alternate provider also should
have the capacity to accept additional clients, if one with capacity to
accept additional clients is available. A referral may be made to non-
USDA funded organizations if necessary and available.

(4) If the organization determines that it is unable to identify an alternate
provider, the organization must promptly notify their Regional Agent. The
Regional Agent must determine whether there is any other suitable
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alternate provider to which the applicant or recipient may be referred. The
Regional Agent that receives a request for assistance in identifying an
alternate provider may request assistance from ODJFS.

(5) The organization shall record any successful or unsuccessful referrals to
alternate providers and shall maintain on file in accordance with record
retention requirements. (See Section 4.)

ODJFS, Regional Agents, Sub-Regional Agents and Local Distributors must
promptly investigate discrimination complaints received in connection with the
distribution of program commodities. All agencies shall maintain a record of
complaints, investigations and resolutions. USDA reserves the right to conduct
investigations and make the final determination on the proper handling of all
complaints.
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Section 7 Records and Reports
Regional Agent and Sub-Regional Agent Reports to ODJFS

A Regional Agent, Sub-Regional Agent or Local Distributor must maintain records to
document the receipt, disposal and inventory of commodities that they, in turn,
distribute to eligible Local Distributors or program participants. A Local Distributor
must sign a receipt for program commodities, which they receive for distribution to
households or for use in preparing meals. A Client must sign for the receipt of
TEFAP and/or CSFP commodities. Records of all such receipts must be retained by
the Regional Agent, Sub-Regional Agent and the Local Distributor, respectively. A
Regional Agent is required to submit a monthly report of all commodity
activity to ODJFS. A Sub-Regional Agent may be required to submit a monthly
report to the Regional Agent for this purpose. All reporting is encouraged to be
submitted via electronic means.

TEFAP Inventory

The TEFAP inventory report is due to ODJFS no later than the second Friday of the
month following the month to which the report pertains and must include the
beginning inventory, receipts, distribution amounts, gains, losses and reconciliation
to physical count. A Regional Agent may develop a report of its own design as long
as all pertinent information is captured and submitted as email attachment. The
USDA short title and material number must be referenced for each commodity on
the report.

CSFP Inventory

The CSFP inventory report is due to ODJFS no later than the second Friday of the
month following the month to which the report pertains. ODJFS has developed a
state replicated version of the federal FNS-153 report for Regional Agent use. This
report contains inventory activity as well as participation data. In addition, CSFP
local agencies complete an annual report, FNS-191, which profiles racial and or
ethnic group participation in the program. See Section 7, Report Forms, for
description.

Local Distributor Reports to Regional Agent or Sub-Regional Agent

A Local Distributor must sign a receipt for program commodities that they receive for
distribution to households or for use in preparing meals. A Local Distributor must
submit a monthly activity report, which provides statistical information on the number
of individuals and households with and without children served as detailed on the
form designed by ODJFS.

The Local Distributor reports will be consolidated by the Regional Agent or Sub-
Regional Agent into one statistical report form providing a compilation of the local
agency data. The consolidated report must be submitted to ODJFS by the end of
the month following the month to which the report pertains. Reports designed for
this purpose are described in Section 7 Report Forms.
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Records Retention

All program records are to be maintained for a period of five years from the close of
the federal fiscal year to which they pertain, or longer if related to an audit or
investigation in progress. The records must be reasonably accessible at all times for
use during management evaluations, site reviews, audits or investigations.

Report Forms

The following is a list and description of all CSFP and/or TEFAP reports. (Links to all
forms available online may be found in the Appendix.)

FNS-7 Destination Data for Delivery of Donated Foods
Federal form to be completed by ODJFS for the assignment of an entity code
number, which details delivery instructions for a specific destination.

FNS-153 Report

Federal report which details the monthly inventory and distribution of CSFP
commodities, submitted electronically by ODJFS to USDA/FNS, Midwest Regional
Office. ODJFS also enters the report data into the Federal Program Reporting
System.

FNS-155 Report
The report that provides detail of ODJFS TEFAP excess inventory.

FNS-191 Racial/Ethnic Group Participation Report

This federal report compiles the racial/ethnic group participation in CSFP for the
month of April in any given year. A Regional Agent completes the report, profiling all
participants receiving a food box in the month of April and submits the report to
ODJFS no later than May 31. ODJFS submits all of the reports via the Federal
Program Reporting System.

JFS 04220 CSFP Certification
State form developed by ODJFS for use by a client in making application for
participation in CSFP.

JFS 01426 CSFP and TEFAP Site Review Foodbank

JFS 01427 CSFP and TEFAP Site Review Local Agency
State forms developed by ODJFS for site review purposes at foodbanks and local
agencies.

JFS 01432 Commodity Complaint
State form developed by ODJFS to report instances of commodity complaints.

JFS 01433 Report of Storage Loss and or Damage

State report form to be used when reporting incidents of storage loss and/or
damage.
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JFS 01431 CSFP State 153 Report

State report form, developed by ODJFS, for use by a Regional Agent or Sub-
Regional Agent in reporting monthly CSFP commodity inventory and distribution.
The form is in electronic spreadsheet format detailing on-hand inventory, monthly
receipts, distribution, gain and or loss and ending balances. Statistical data on
elderly participants served is included on the report. The report is submitted
electronically by Regional Agent and/or Sub-Regional Agent to ODJFS. A
compilation of all reports is completed by ODJFS and submitted to FNS as the state
agency FNS-153 Report.

JFS 04221 TEFAP Household Eligibility

State form developed by ODJFS based on sample provided by USDA/FNS to be
used by food pantries for clients receiving benefits at the food pantry, available in
English, Chinese, Russian, Somali, Spanish and Turkish.

JFS 01428 Foodbank Monthly Statistical Report

State form designed by ODJFS for use by a Regional Agent, Sub-Regional Agent
and Local Distributor in reporting monthly participation statistics. The form for
Regional Agent and Sub-Regional Agent use is in electronic format.

JFS 01429 Local Agency Monthly Statistical Report

State form designed by ODJFS for use by a Local Distributor in reporting monthly
participation statistics to a foodbank. The form is offered in both electronic and word
document formats.
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Section 8 USDA Food Distribution National Policy Memoranda

USDA continually issues administrative guidance via policy memorandum for all food
distribution programs. Copies of the memoranda can be obtained online at the
USDA website: https://www.fns.usda.gov/fdd/policy
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Appendix

The Appendix provides hard copies of current USDA federal program regulations for
CSFP and TEFAP. The USDA FNS forms may be found online at the USDA
website: http://www.fns.usda.gov/fns/forms.htm The A And Justi ce
be found online at: http://www.fns.usda.gov/cr/justice.ntm The JFS forms for
Regional Agent, Sub-Regional Agent and or Local Distributors as described in
Section 7 may be found online at the JFS Forms Central website:
http://www.odjfs.state.oh.us/forms/inter.asp

A. CSFP Federal Regulations, 7 CFR 247 and 7 CFR 250 (1-1-16 edition)
B. TEFAP Federal Regulations, 7 CFR 251 and 7 CFR 251 (1-1-16 edition)
C. FormAD-475AfiAnd Justice For All 0 Poster
D. JFS 04224 TEFAP Household Eligibility Guidelines
E. JFS 04224-ZHO TEFAP Household Eligibility Guidelines (Chinese)
F. JFS 04224-RUS TEFAP Household Eligibility Guidelines (Russian)
G. JFS 04224-SOM TEFAP Household Eligibility Guidelines (Somali)
H. JFS 04224-SPA TEFAP Household Eligibility Guidelines (Spanish)
l.  JFS 04224-TUR TEFAP Household Eligibility Guidelines (Turkish)
J. JFS 04222 CSFP Household Eligibility Guidelines
K. FNS-7 Destination Data for Delivery of Donated Foods
L. FNS-153 Report
M. FNS-155 Report Inventory Management Register
N. FNS-191 Racial/Ethnic Group Participation Report
O. JFS 04220 CSFP Certification
P. JFS 01426 CSFP and TEFAP Site Review Foodbank
Q. JFS 01427 CSFP and TEFAP Site Review Local Agency
JFS 01432 Commodity Complaint
S. JFS 01433 Report of Storage Loss and or Damage

T. JFS 01431 CSFP Statel153 Report
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U. JFS 04221 TEFAP Household Eligibility

JFS 04221-ZHO TEFAP Household Eligibility (Chinese)

s <

JFS 04221-RUS TEFAP Household Eligibility (Russian)

X

JFS 04221-SOM TEFAP Household Eligibility (Somali)
Y. JFS 04221-SPA TEFAP Household Eligibility (Spanish)
Z. JFS 04221-TUR TEFAP Household Eligibility (Turkish)
AA. JFS 01428 Foodbank Monthly Statistical Report

BB. JFS 01429 Local Agency Statistical Report
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Food and Nutrition Service, USDA

Department of Agriculture, FNS,
Mountain Plains Region, 1244 Speer
Boulevard suite 903, Denver, Colorado
80204.

(9) Alaska, American Samoa, Ari-
zona,California, the Commonwealtiof
the Northern Mariana Islands, Guam,
Hawaii, Idaho, Nevada, Oregon, Wash
ington: U.S. Department of Agri-
culture, FNS, Western Region,90Sewv
enth Street, Suite #10'100, San Fran
cisco,California 94103.

[50 FR 6121, Feb. 13, 1985; 50 FR 8098, Feb. 28,
1985, asamendea@t 59 FR 11508, Mar. 11, 1994;
71 FR 56733, Sept.27, 2006; 73 FR 11314, Mar.
3, 2008]

8§246.28 OMB control numbers.

The following control numbershave
beenassignedo the informaton col-
lection requirementsn 7 CFRpart 246
by the Office of Managementand Budg
et pursuantto the PaperworkRedue
tion Act of 1980, Pub. L. 96i 511.

Current OMB

7 CFR part 246 section where requirements ‘control no.

are described

0584i 0386
05841 0043
05841 0043
0584i 0386
05841 0043
0584i 0386
05841 A536
05841 A536
0584i 0386
05841 0043
05841 0043
05841 0043
0584i 0043
0584i 0043
0584i 0043
0584i 0043
0584i 0043,
0584i 0347

6.
(@) .
7(e), (h). O)
7 .

25(a), (b)

[50 FR 6121, Feb. 13, 198, as amendedat 53
FR 15653, May 3, 1988; 54 FR 51295, Dec. 14,
1989;58 FR 11507, Feb.26, 1993]

PART 2476 COMMODITY
SUPPLEMENTAL FOOD PROGRAM

Sec.
247.1
247.2
247.3

Definitions.

The purposeandscopeof CSFP.

Administeringagencies.

247.4 Agreements.

247.5 State and local agency responsibi
ities.

247.6 StatePlan.

247.7 Selectionof local agencies.

§247.1

247.8 Individualsapplyingto participatein
CSFP.

247.9 Eligibility requirements.

247.10 Distribution and use of CSFP com
modities.

247.11 Applicantsexceedaseload levels.

247.12 Rightsandresponsibilities.

247.13 Provisionsfor nonEnglishor limited-
Englishspeakers.

247.14 Other publicassistancgrograms.

247.15 Notification of eligibility or ineligi-
bility of applicant.

247.16 Certification period.

247.17 Notification of discontinuancef par
ticipant.

247.18 Nutrition education.

247.19 Dualparticipation.

247.20 Programviolations.

247.21 Caseloadassignmen

247.22 Allocation and disbursementof ad-
ministrativefundsto Stateagencies.

247.23 State provision of administrative
fundsto local agencies.

247.24 Recoveryand redistribution of case
loadandadministrativefunds.

247.25 Allowable uses of administrative
fundsand otherfunds.

247.26 Returnof administrativefunds.

247.27 Financialmanagement.

247.28 Storage and inventay of commod
ities.

247.29 Reportsand recordkeeping.

247.30 Claims.

247.31 Auditsandinvestigations.

247.32 Terminationof agencyparticipation.

247.33 Fair hearings.

247.34 Managementeviews.

247.35 Local agencyappealsf Stateagency
actions.

247.36 Confidentiality of applicantsor par
ticipants.

247.37 Civil rights requirements.

AUTHORITY: Sec. 5, Pub. L. 9386, 87 Stat.
249, asaddedby Sec.1304(b)(2),Pub.L. 951113,
91 Stat. 980 (7 U.S.C. 612c note); sec. 1335,
Pub. L. 97198, 95 Stat. 1293 (7 U.S.C. 612c
note); sec. 209, Pub. L. 988, 97 Stat. 35 (7
U.S.C.612c note); sec.2(8), Pub. L. 98192, 97
Stat. 611 (7 U.S.C.612c note); sec. 1562, Pub.
L. 991198, 99 Stat. 1590 (7 U.S.C. 612c note);
sec.101(k),Pub. L. 100'202; sec. 1771(a),Pub.
L. 1011624, 101 Stat.3806 (7 U.S.C.612c note);
sec 402(a),Pub. L. 104127, 110 Stat. 1028 (7
U.S.C. 612c note); sec.4201, Pub. L. 107171,
116 Stat. 134 (7 U.S.C. 7901 note); sec.4221,
Pub. L. 110'246, 122 Stat. 1886 (7 U.S.C. 612c
note); sec.4221, Pub. L. 11379, 7 U.S.C. 612c
note).

SOURCE 70 FR 47063, Aug. 11, 2005, unless
otherwisenoted.

§247.1 Definitions.

Followingis a list of definitionsthat
apply to the CommoditySupplemental
FoodProgram(CSFP).
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§247.1

Applicant means any personwho ap-
plies to receive progranmbenefits. Ap-
plicants include programparticipants
applying for recertification.

Breastfeedingvomenmeanswomenup
to one year postpartum who are
breastfeedingheir infants.

Caseloadneans the number of per
sonsthe State agencymay serveon an
averagemonthly basisover the course
of the caseloaaycle.

Caseloadtycle means the period from
Januaryl through the following De-
cember 31.

Certificationmeansthe use of proce
duresto determineana p p |
bility for the program.

Certificationperiod meansthe period
of time that a participant may con
tinue to receiveprogrambenefitswith-
out areviewof hisor hereligibility.

Children means personswho are at
least one year of age but have not
reachedheir sixth birthday.

Commodities means nutritious foods
purchasedby USDA to supplementthe
dietsof CSFPparticipants.

CSFPmeansthe Commodity Supple
mentalFoodProgram.

Departmenmeans the U.S. Depart
mentof Agriculture.

Disqualificationmeansthe act of end
ing Programparticipation of a partici
pantasa puntive sanction.

Dual participation means simulta
neousparticipation by an individualin
CSFP and the WIC Program,or in
CSFPat more than one distribution
site.

Elderly personsneanspersonsat least
60 yearsof age.

Fiscalyearmeansthe period from Oc-
tober 1 through the following Sep
tember 30.

FNSmeansthe Foodand Nutrition
Service.

Infantsmeangpersonsinderoneyear
of age.

Local agencymeansa public or pri-
vate nonprofit agency,including an In-
dian tribal organization which enters
into anagreemenith the Stateagen
cy to administer CSFP at the local
level.

Nonprofit agency means a private
agency or organization with tax-ex-
empt status under the Internal Rew
enueCodepr that hasappliedfor tax-

i etighe- NrheD Bt 6 s

7 CFR Ch. Il (17 17 16 Edition)

exemptstatus with the Internal Rew
enueService.

Postpartumwomenmeans women up
to oneyear after termination of preg
nancy.

Proxy meansany persondesignated
by a participant, or by the partici
p a naddt parentor caretaker,to ob-
tain supplementalfoods on behalf of
the participant.

7 CFR part 250 meansthe Depart
me n reukationspertainingto the
donationof foodsfor usein USDAfood
distribution programs.

7 CFR part 3016 means theDepart

ministrative requirements forgrants
and cooperative agreementswith
State, local, and Indian tribal govern
ments.

7 CFR part 3019 means theDepart
ment 6 s
ministrative requirements forgrants
and cooperativeagreementswvith non-
profit organizations.

7 CFR part 3052 means theDepart
me n tegullationgertainingto audits
of States, local governmentsand non-
profit organizations.

Statemeansany of the 50 Statesthe
District of Columbia, the Common
wealth of Puerto Rico, the Virgin Is-
lands, Guam, American Samoa,the
Trust Territory of the Pacific Islands,
andthe NorthernMarianalslands.

State agencymeansthe agency des
ignated by the State to admnister
CSFP at the State level; an Indian
tribe or tribal organizationrecognized
by the Departmenbf the Interior that
administersthe programfor a specified
tribe or tribes;or, the appropriatearea
office of the Indian Health Service of
the Departmentof Health and Human
Services.

StatePlan meansthe documentthat
describeshe mannerin which the
State agencyintendsto administeithe
programin the State.

Subdistributingagencymeans aragen
cy or organization that hasntered
into anagreemenwith the Stateagen
cy to perform functions normally per
formedby the State, suchas entering
into agreementsvith eligible recipient
agenciesinderwhich commoditiesare
made available,ordering commodities
and/ormaking arrangementfor the
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Food and Nutrition Service, USDA

storageand delivery of such commod
ities on behalf of eligible recipient
agencies.

WIC Program meansthe Special Sup
plemental Nutrition Program for
Women,Infants, andChildren.

§247.2 The purpose and scope of
CSFP.

(a) How does CSFP help participants?
Through CSFP, the Department pro-
vides nutritious commodities tohelp
State and local agenciesneetthe nu-
tritional needsof low-incomeelderly
persons. CSFRalso helps State and
local agenciesmeet the nutritional
needsof women,infants, and children
who were certified and receiving CSFP
benefitsasof February, 2014. Through
local agencies, each participant re-
ceivesa monthly packageof commod
ities, basedon food packageguiderates
developedby FNS, with input from
State and local agencies.Food pack
agesinclude such nutritious foodsas
canned fruits and vegetables,canned
meat, poultry and otherprotein items,
and grain productssuch as pasta, as
well asother foods.Participantsare of-
feredthe opportunityto receivenutri-
tion education.

(b) How many persons maye servedin
CSFP? State agencieamay serveeligi-
ble personsaip to the caseloadimit as
signedto them by FNS. Caseloads the
numberof personghat maybe served
on an averagemonthly basisoverthe
courseof the caseloadcycle, which ex
tendsfrom January 1 through the fol-
lowing December31.

[70 FR 47063, Aug. 11, 2005, as amendeat 79
FR 38750, July 9, 2014]

§247.3 Administering agencies.

(a) What agenciesare responsiblefor
administering CSFP? CSFPis adminis
tered at the Federallevel by the De-
p a r t mieoadtard@ Blutrition Service
(FNS),which providescommodities,as
signs caseload, aoh allocates adminis
trative fundsto State agenciesState
agencies are responsible foradmin
isteringthe programat the Statelevel.
The State agency may select local
agenciedo administerthe programin
local areas of the State. The State
agercy must provideguidanceto local
agencieon all aspectsof program op-
erations. The State agencymay also

§247.4

select subdistributing agencies (e.g.,
another State agency,a local govern
mental agency,or a nonprofit organt
zation) to distribute or store commod
ities, or to perform other program
functions on behalfof the State agen
cy. Local or subdistributing agencies
may also selectother agenciedo per
form specific programfunctions (e.g.,
fooddistributionor storage)wvith the
State a g e n apprdval.Although the
State agencynay selectother organt
zationsto performspecificactivities,
the State agencyis ultimately respon
sible for all aspect=f programadmin
istration.

(b) Are there specificfunctionsthat the
State agency cannot delegateto another
agency?es. The State agencymay not
delegatethe performanceof the fol-
lowingfunctionsto anotheragency:

(1) Establishing eligibility require
ments,in accordancevith the options
providedto the State agery under
§247.9; or

(2) Establishing a managementre-
view system and conducting reviews of
local agencies,in accordancewith
§247.34.

(c) What Federal requirementsmust
State, subdistributing, and local agencies
follow in administemg CSFP? State,
subdistributing, and local agencies
must administer the program in ac
cordancewith the provisionsof this
part, andwith the provisionscontained
in part 250 of this chapterunlesshey
are inconsistentwith the provisionsof
this part.

§247.4 Agreements.

(a) What agreementare necessaryfor
agenciesto administer CSFP?The fol-
lowing agreementsare necessaryfor
agencieso administerCSFP:

(1) Agreementbetween FN&nNnd State
agenciesEach State agencymustenter
into an agreementwith FNS (Form
FNS 74, the FederalState Agreement)
prior to receivingcommoditiesor ad
ministrative funds;

(2) Agreementsbetween State agencies
and local or subdistributingagenciesThe
State agencymust enter into written
agreenents with local or subdistrib
uting agencies prionto making com-
moditiesor administrative fundsavail
able to them. The agreements must
contain the information specifiedin
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paragraph(b) of this section. Agree
ments betweenState and local agen
cies mustalsocontainthe information
specifiedin paragraph(c) of this sec
tion. Copiesof all agreementsnust be
keptonfile by the partiesto the agree
ments;and

(3) Agreementshetweenlocal and sub
distributing agenciesand other agencies.
The State agencynust ensurgehat
local and subdistributing agencies
enter into written agreementswith
other agencies priorto making com-
modities or administrative fundsavail
ableto theseother agenciesTheagree
ments must contain the information
specifiedin paragraph(b) of this sec
tion. Copiesof all agreementsnust be
keptonfile by the partiesto the agree
ments.

(b) What are the required contents of
agreements?All agreements described
under paragaphs (a)(2) and (a)(3) of
this section must contain the fol-
lowing:

(1) An assurancéhat each agency
will administerthe programin accord
ancewith the provisionsof this part
and with the provisionsof part 250 of
this chapter unless they are incon-
sistentwith the provisionsf this part;

(2) An assurancéhat each agency
will maintain accurate and complete
recordsfor a periodof three yearsfrom
the closeof the fiscal year to which
they pertain, or longer if the records
are related to unresolvedclaims ac
tions, audits,or investigations;

(3) A statementthat eachagencye-
ceivingcommoditiedfor distribution is
responsiblgor any lossresulting from
improper distribution, or imprope
storage,care, or handlingof commod
ities;

(4) A statementthat eachagencye-
ceiving program funds is responsible
for any misuseof programfunds;

(5) A descriptionof the specificfunc-
tions that the State, subdistributing,
or local agencyis delegatingto an
otheragencyand

(6) A statemenspecifying:

() That either party may terminate
the agreemenby written noticeto the
other;and

(i) The minimum numberof days of
advancenotice that must be given.
(The advancenotification period must
be atleast30 days.)

7 CFR Ch. Il (17 17 16 Edition)

(c) What other assurancesr informa
tion mustbe included in agreements be
tween State and local agencies?n addi
tion to the requirementsinder para
graph (b) of this section, agreements
betweerBtate and localagenciesnust
containthe following:

(1) An assurancéhat the local agen
cy will provide,or causeto be provided,
nutrition educationto participants,as
requiredn §247.18;

(2) An assurancéhat the local agen
cy will provideinformationto partici
pants on other health, nutrition, and
public assistancegprograms,and make
referralsas appropriateasrequiredin
§247.14;

(3) An assurancéhat the local agen
cy will distribute commodities inac-
cordancewith the approvedood pack
ageguiderate;

(4) An assurancéhat the local agen
cy will take stepso preventanddetect
dual participation, as required in
§247.19;

(5) The namesand addressesf all
certification, distribution, and storage
sitesunderthe jurisdiction of the local
agencyand

(6) An assurancéhat the local agen
cy will not subjectany personto dis-
crimination underthe programon the
groundsof race,color, national origin,
age sex,or disability.

(d) Whatis the duration of required
agreements?Agreements between FNS
and State agenciesare consideredger
manent,but may be amendedat the
initiation of State agenciesr at the
requestof FNS.AIl amendmentsust
be approvedy FNS. The Stae agency
establisheshe durationof agreements
it signs with local agencies orsub
distributing agencies. Thetate agen
cy may establish,or permit the local
or subdistributingagencyto establish,
the duration of agreementsbetween
local or subdistributing agencies and
other agencies. However, State and
local agenciesnust complywith the
requirementsn §250.12(c)of this chap
ter when entering agreementswith
otherentities.

(Approvedby the Office of Managemenand
Budget under control numbers 0584 0067,
0584 0293)
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§247.5 State and local agency respon-
sibilities.

State and local agenciesare responR
sible for administeringthe programin
accordancevith the provisionsof this
part, and with the provisionsof part
250 of this chapter, as applicable. Al
thoughthe State agencymay delegate
someresponsibilitiesto another agen
cy, the State agencyis ultimately re-
sponsibldgor all aspectsf programad-
ministration. The followingis an out
line of the major responsibilities of
State andlocal agenciesit is not in-
tendedo be all-inclusive.

(a) What are the major responsibilities
sharedby State and local agencies”The
major responsibilitiessharedby State
andlocal agenciesnclude:

(1) Entering into required agree
ments;

(2) Ordering commodities for
tribution;

(3) Storinganddistributing commod
ities;

(4) Establishing proceduresfor re-
solving complaintsabout commodities;

(5) Complying with civil rights re-
quirements;

(6) Maintaining accurate and com
pleterecordsand

(7) Conductingorogramoutreach.

(b) Whatare the major State agencyre-
sponsibilities?The major responsibi
ities of Stateagenciemclude:

(1) Completingand submitting the
StatePlan;

(2) Selectinglocal agencieto admin
ister the programin local areasof the
State;

(3) Determining caseloadneeds,and
submittingcaseloadequestdso FNS;

(4) Assigningcaselod, andallocating
administrativefunds,to local agencies;

(5) Establishing eligibility require
ments,in accordancevith the options
providedto the State agencyunder
§247.9. (This function may not be dele
gatedto anotheragency.);

(6) Establishingnutritional risk cri-
teria and a residencyrequirementfor
participants,if suchcriteria are to be
used;

(7) Establishinga financial manage
ment systemthat effectivelyaccounts
for fundsreceivedfor programadminis
tration;

(8) Dewelopinga plan for the detee
tion and preventionof dual participa

dis-

§247.6

tion, in coordinationwith CSFPlocal
agenciesndwith the WIC State agen
cy, unlessno women,infants, and chil-
drenremainenrolledin CSFPin the
State;

(9) Developinga plan for providing
nutrition educatiorio participants;

(10) Establishing appealsand fair
hearing proceduresfor local agencies
andprogramparticipants;

(11) Developinga managementeview
systemand conductingreviewsof local
agencies.(This function may not be
delegatedo anotheragency.);

(12) Determining and pursuing
claims, and establishing standardsfor
pursuitof claimsagainstparticipants;

(13) Ensuring compliance with Fed
eralauditrequirements;

(14) Providing guidanceto local agen
cies,asneededand

(15) Ensuringthat progranparticipa

tion doesnot exceedhe Statea ge ncy 6 s

caseload allocation
monthly basis.

(¢) Whatare the major local agencyre-
sponsibilities? The major local agency
responsibilites include:

(1) Determiningeligibility of appli
cants in accordance witheligibility
criteria establishedby the State agen
cy;

(2) Complying with fiscal and oper
ational requirements established by
the Stateagency;

(3) Ensuringthat participationdoes
not exceedhe caseloadssignedby the
Stateagency;

(4) Issuingfoodsto participantsin
accordance withthe establishedfood
packageguiderates;

(5) Providingnutrition educationand
information on the availability of
other nutrition and healthassistance
programso participants;

(6) Informing applicants of their
rights and responsibilitiesn the pro-
gram;

(7) Meetingthe specialneedsof the
homebounelderly, to the extent pos
sible;and

(8) Pursuingclaims againstpartici
pants.

[70 FR 47063, Aug. 11, 2005, asamendeat 79
FR 38750, July 9, 2014]

on an average

§247.6 State Plan.

(a) Whatis the State Plan?The State
Planis a documenthat describesiow
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the State agency will operate CSFP
and the caseloadcheededo serveeligi-
ble applicants The State agencymust
submitthe State Planto FNS for ap
proval. Oncesubmitted and approved,
the State Plan is consideredperma
nent, with amendmentsubmitted at
the State a g e n miyiaéve, or at
FNSrequest.All amendmentsre sub
ject to FNSapproval The State Plan
may be submittedin the format pro-
videdin FNSguidancejn an alternate
format, or in combinationwith other
documentsequiredby Federalregula
tions. The State Plan must be signed
by the State agencyofficial responsible
for programadministration.A copy of
the StatePlanmustbe kept on file at
the State agency formpublic inspection.

(b) Whenmustthe State Plan be sub
mitted?The State Plan must be sub
mitted by August15 to take effect for
the fiscal year beginning in the fol-
lowingOctoberFNSwill providenoti-
fication of the approvalor disapproval
of the State Planwithin 30 daysof re-
ceipt, andwill notify the State agency
within 15 daysof receiptif additional
information is needed Disapprovalof
the Planwill includea reasorfor the
disapproval.Approval of the Planis a
prerequisitéo the assignmendf case
load and allocation of administrative
funds,but doesnot ensurethat case
load andfundswill be provided.

(c) What mustbe includedin the State
Plan?The State Planmustinclude:

(1) The namesand addressesf all
local agencies and subdistributing
agencieswith which the State agency
hasenterednto agreement;

(2) The incomeeligibility standards
to be usedfor womenjnfants, and chil-
dren, if applicable,and the optionsto
be usedrelating to incomeor other eli-
gibility requirements, as provided
under§247.9;

(3) Thenutritional risk criteria to be
used,if the State chooseg$o establish
suchcriteria;

(4) A descriptionof plansfor serving
participantsand thecaseloadheededo
servethem;

(5) A description of plans for con-
ductingoutreacho the elderly;

(6) A descriptionof the systemfor
storinganddistributing commodities;
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(7) A description of plans for pro-
viding nutrition educationto partici
pants;

(8) A description of the meansby
whichthe State agencwwill detectand
prevent dual participation, including,
if applicable,collaborationwith the
StateWIC agencyand a copy of the
agreemensignedwith the State WIC
agencyto accomplishhis;

(9) A descriptionof the standardghe
State agencywill use indeterminingif
the pursuitof a claim againsta partici-
pantis costeffective;

(10) A description of the meansby
whichthe State will meetthe need=of
the homebounelderly; and

(11) Copiesof all agreemententered
into by the Stateagency.

(d) Whenmustthe Stateagencysubmit
amendments the StatePlan?The State
agencymust submit amendmentso
FNSto reflect any changesn program
operationsor administration described
in the State Plan,andto requestaddi
tional caseloador the following case
load cycle. FNS may also require that
the State Plan be amendedo reflect
changesin Federallaw or policy. The
State agencymay submitamendments
to the State Plan at any time during
the fiscal year, for FNS approval.The
amendmentswill take effect imme
diately uponapproval,unlessotherwise
specifiedby FNS. If a State agency
would like to receiveadditional case
load for the caseloadcycle beginning
the following January1, it mustsub
mit an amendmento the Plan which
conveys the request for additional
caseload by November5. The State
agencymust also describein this sub-
missionany plansfor servingpartici-
pantsat newsites.FNSactionon the
State a g e n equéstfor additional
caseloads part of the caseloadssign
ment process, as described under
§247.21.

(Approvedby the Office of Managemenand
Budgetunder controinumber0584 0293)

[70 FR 47063, Aug. 11, 2005, as amendeat 79
FR 38750, July 9, 2014]

§247.7 Selection of local agencies.

(a) How does a local agencyapply to
participate in CSFP?Local agencies
wishingto participate in CSFPmust
submit a written applicationto the
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State agency.The applicationmustde-
scribe how the local agencywill oper
ate the program and,for nonprofit

§247.8

the a g e n apgrdvalto participatein
CSFP,the State agencymust termi
nate the a g e n paptiGipationuntil

agencies,must include the a g e n csych 8measrecognitionof tax-exempt

tax-exemptstatus. To be eligible to
participate in CSFP, anonprofit agen
cy must havetax-exemptstatus under
the Internal RevenueCode (IRC), or
have appliedfor tax-exemptstatus
with the Internal Revenue Service
(IRS), andbe movingtowardssuchsta
tus. Nonprofit agenciesorganized or
operatedexclusively for religious pur
poses areautomatically tax-exempt
under the IRC. Nonprofit agenciesre-
quired to obtain tax-exemptstatus
must provide documentationfrom the
IRS that they haveobtainedsuchsta
tus, or haveappliedfor it.

(b) On what basisdoes the Stateagency

status is obtained.Howeverthe State
agencymay grant an extensionof 90
daysif the agencydemonstratesthat
its inability to obtaintaxexemptsta
tus in the 180-dayperiod is due to cir-
cumstancedeyondts control.

(d) How muchtime does the Stateagen
cy haveto makea decisionon the local
a g e n appli@asion?The State agency
must inform the local agencyof ap
proval or denial of the application
within 60 daysof its receipt.If the ap-
plication is denied,the State agency
must providea written explanationfor
the denial, along with notification of
the local a g e n aghtdts appeathe

makea decisionon the local a g e n apy &l€cision,in accordancevith §247.35. If

plication?The State agency must ap-

the applicationis approsred,the State

proveor disapprovethe local a g e n capdlacal agency mustenter into an

applicationbasedn, at minimum, the
following criteria:
(1) Theability of the local agencyto

agreementin accordancevith the re-
quirementof §247.4.

(Approvedby the Office of Managemenand

operate the program in accordance Budgetunder controinumber0584 0293)

with FederabndStaterequirements;

(2) The needor the programin the
projected service area of the local
agency;

(3) The resourcesavailable (caseload
and funds)for initiating a program in
the localarea;and

(4) For nonprofit agenciesthe tax
exemptstatus, with appropriatedocu
mentation.

(c) What mustthe Stateagencydo if a
nonprofit agency approvedfor CSFP is
subsequentlyleniedtax-exemptstatus by
the IRS, or does not obtain this status
within a certain period of time? In ac
cordancewith paragraph(a)of this sec
tion, the State agencymay approvea
nonprofitagencythat has appliedto
the IRS for tax-exemptstatus, and is
movingtoward compliancewith the re-
quirements for recognition of tax-ex-
emptstatus.However,f the IRS subse

§247.8 Individuals applying to partici-
pate in CSFP.

(a) What information mustindividuals
applying to participate in CSFP provide?
To apply for CSFPbenefits,the appl+
cantor caretakernf the applicantmust
provide the following information on
the application:

(1) Nameand addressjncluding some
form of identification for each appl+
cant;

(2) Householdincome, except where
the applicantis determinedo be auto
matically eligible under §247.9(b)(1)(i)
and (b)(1)(ii);

(3) Householdsize, exceptwhere the
applicant is determined tobe auto
matically eligible under §247.9(b)(1)(i)
and (b)(1)(ii); and

(4) Otherinformation relatedto eligi-
bility, suchasage.

quently deniesa participatinga g e n c ybd Whatelse is requiredon the applica

application for recognition of tax-ex-
empt status, the agencymust imme-
diately notify the State agencyof the
denial. The State agencymust termi-
nate the a g e n agseénentand par
ticipation immediately upon notifica
tion. If documentationof recognition
of tax-exempt statusis not received
within 180 daysof the effectivedate of

tion form? The applicationform must
include anondiscriminationstatement
that informsthe applicantthat pro-
gram standardsare applied without
discriminationby race, color, national
origin, age,sex,or disability. After in-
forming the applicant or caretaker of
the applicantof his or her rights and
responsibilities, in accordancewith
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§247.12, the local agencymust ensure annually by the Departmaeat of Health

that the applicantor caretakersigns
the application form beneaththe fol-
lowing preprinted statement. The
statementmustbe readby, orto, the
applicantor caretakermeforesignng.

O O Tdpplication is being completed
in connectiornwith the receiptof Fed
eral assistanceProgramofficials may
verify information on this form.l am
aware that deliberatemisrepresenta
tion may subject me to prosecution
under applicable State and Federal
statutes.| am also awarethat | may
not receiveboth CSFPand WIC bene
fits simultaneouslyand|l may not re-
ceive CSFPbenefitsat morethan one
CSFPsite at the sametime. Further
more,l am awarethat the information
providedmay be sharedwith other or-
ganizationsgo detectand preventdual
participation. | have been advisedof
my rights and obligationsunder the
programl certify that the information
| have providedfor my eligibility de
termination is correct to the best of
my knowledge.

| authorizethe releaseof information pro-
videdon this applicationform to other orga
nizations administering assistanceprograms
for usein determiningmy eligibility for par
ticipation in other public assistancepro-
grams and for program outreach purposes.
(Pleaseindicate decisionby placinga check
markin the appropriatebox.)

YES[ ]
NO[ ] 60

(Approvedby the Office of Managemenand
Budgetunder controlnumber0584 0293)

[70 FR 47063, Aug. 11, 2005, as amendeat 79
FR 38750, July 9, 2014]

§247.9 Eligibility requirements.

(a) Whois eligible for CSFP?To be eli-
gible for CSFP,individuals must be at
least60 yearsof ageand meetthe in-
come eligibility requirementsoutlined
in paragraphc) of this sectionpr the
individual mustbe a woman,infant, or
child who was certified and receiving
CSFP benefits as of February6, 2014,
and whose enrollmentin CSFP has
continuedwithout interruption.

(b) What are the income eligibility re-
quirementsfor women,infants, and chil-
dren? (1) The State agencymust estab
lish householdncomelimits that are
at or belowl185 percentof the Federal
Poverty Income Guidelines published

and HumanServices but not below100
percentof these guidelines. However,
the State agency mustacceptas in-
comeeligible, regardlesof actual in-
come,any applicantwhois:

() Certifiedaseligible to receivefood
stampsunder the Food Stamp Act of
1977 (7 U.S.C. 2011 et seq), Temporary
Assistancefor NeedyFamilies (TANF)
underPart A of Title IV of the Social
Security Act (42 U.S.C. 601 et seq), or
Medical Assistance (i.e., Medicaid)
under Title XIX of the SocialSecurity
Act (42 U.S.C.1396¢et seq); or

(i) A memberof afamily that is cer
tified eligible to receive assistance
under TANF, or a memberof a family
in which a pregnantwomanor an in-
fant is certified eligible to receiveas
sistarce underMedicaid.

(2) The State agency mayconsider
women,infants, and children partici
pating in another Federal, State, or
local food, health, or welfare program
as automatically eligible for CSFPif
the incomeeligibility limits for the
progam are equalto or lowerthanthe
establishedCSFPlimits.

(3) For a pregnantwoman,.the State
agency must count each embryo or
fetus in utero as a householdnember
in determiningif the householdmeets
the incomeeligibility standards.

(4) The €ligibility requirementsin
this section apply only to women,in-
fants, and children who were certified
and receiving CSFP benefitasof Feb
ruary 6, 2014, and whoseenrollmenthas
continuedwithout interruption. Effec-
tive February7, 2014, no newn applica
tions from women,infants, or children
maybe approved.

(c) Whatare the income eligibility re-
quirementsfor elderly personsThe State
agency must use a household income
limit at or belowl130 percentof the
FederalPoverty IncomeGuidelines.EI-
derly personsin households within-
comeat or belowthis level must be
considered eligiblefor CSFP benefits
(assumingthey meet other require
ments containedin this part). How-
ever, elderly persons certifiedbefore
Septenberl7, 1986 (i.e.,underthe three
elderly pilot projects) mustremain
subjectto the eligibility criteria in ef-
fect at the time of their certification.

478



Food and Nutrition Service, USDA

(d) Whenmustthe State agencyrevise
the CSFP incomeguidelinesto reflectthe
annual adjustment=f the Federal Pow
erty IncomeGuidelines?Eachyear, FNS
will notify State agencies, bynemo
randum,of adjustedincome guidelines
by householdsize at 185 percent, 130
percent,and 100 percentof the Federal
Poverty IncomeGuidelines.The mema
randumwill reflect the annualadjust
mentsto the FederalPoverty Income
Guidelinesissuedby the Departmentof
Health and HumanServices.The State
agency mustimplementthe adjusted
guidelinesfor elderly applicantsimme-
diately upon receiptof the memo
randum. However,for the recertifi
cationof women,infants, andchildren,
the State agencymustimplementhe
adjustedguidelinesat the sametime
that the WIC agencyimplementshe
adjustedguidelinesin WIC.

(e) How is incomedefined and consid
ered as it relatesto CSFP eligibility? (1)
Income meansgrossincome before de
ductions for such items as income
taxes,e mp | o speiasedrity taxes,
insurancepremiuns, andbonds.

(2) The State agency may exclude
from consideration the following
sourcef income listed under the WIC
regulationsat §246.7(d)(2)(iv) of this
chapter:

() Any basic allowancefor housing
receivedby military servicespersonnel
residingoff military installations;and

(i) The value of inkind housingand
otherinkind benefits.

(3) The State agencymust exclude
from considerationall income sources
excluded bylegislation, which arelist-
ed in §246.7(d)(2)(iv)(D of this chapter.
FNS will notify State agenciesf any
new forms of income excludedby stat
ute through program policy memo
randa.

(4) The State agencymay authorize
local agencies toconsider thehouse
h o | avérageincomeduring the pre-
vious 12 monthsand current household
incometo determinewhich more accu

§247.11
mination in situationsin whichit is
warranted.

(f) What other options does the State
agencyhave in establishingeligibility re-
quirements for CSFP? (1) The State
agencymay requirethat an individual
be at nutritional risk, as determined
by a physicianor by local agencystaff.

(2) The State agency may require
that an individual residewithin the
serviceareaof the local agencyat the
time of application for CSFPbenefits.
However,the State agencymaynot re-
quire that an individual residewithin
the areafor any fixed periodof time.

[70 FR 47063, Aug. 11, 2005, asamendeét 79
FR 38750, July 9, 2014]

§247.10 Distribution and use of CSFP
commodities.

(a) What are the requirementdor
tributing CSFP commoditiesto partici-
pants? The local agency must dis
tribute a packagef commoditiesto
participants each month, or a two-
mont supply of commoditiesto par
ticipants everyother month,in accord
ancewith the food packageguiderates
establishedy FNS.

(b) What must the local agencydo to
ensure that commoditiesare distributed
only to CSFP participants?The local
agencymust require eachparticipant,
orpar t i cpropyaopreéesmtsome
form of identification before distrib
uting commoditiedo that person.

(c) Whatrestrictionsapply to Stateand
local agenciesn the distribution of CSFP
commoditie8 State and local agencies
must not require, orrequestthat par
ticipants make any payments, or pro
vide any materials or services,in corr
nectionwith the receiptof CSFPcom
modities. State and local agencies
must not usethe distribution of CSFP
commoditiesas a meansof furthering
the political interestsof any personor
party.

(d) Whatare the restrictionsfor the use
of CSFP commodities?CSFP commod
ities may not be usedfor outreach,re-
freshmentsor for any purpose®sther

dis-

rately reflectsthe h o u s e Btatus.dti®aa distribution to, andnutrition edu

In instancedn whichthe State makes

the decisiorto authorizelocal agencies

cation for, CSFPparticipants.

to determinea h o u s e meomaind §247.11 Applicants exceed caseload

this manner,all local agencieamust
comply with the St a tdec&ienand
apply this method of income deter

levels.

(a) What mustthe local agencydo if the
number of applicants exceedsthe local
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a g e n casd@éoadlevel? If all caseload
hasbeenfilled, the local agencymust
maintain a waiting list of individuals
who apply for the program.In estab

lishing the waiting list, the local agen

cy mustincludethe dateof application
andinformation necessaryo allow the

local agencyto contact the applicant
when caseloadpacebecomesavailable.
Unlessthey have beendeterminedin-

eligible, applicantsmust be notified of
their placemenbn a waiting list with-

in 10 daysof their requestfor benefits
in accordancevith §247.15.

(b) Whatare the requirementsor serv
ing individuals on the waiting list once
caseloadslots becomeavailable? The local
agency must certify eligible individ-
uals from the waiting list consistent
with civil rights requirementat
§247.37. For example,a local agency
may certify eligible individuals from
the waiting list basedn the datethe
application was receivedon a first-
come first-servedbasis.

[70 FR 47063, Aug. 11, 2005, asamendedat 75
FR 5879, Feb.5, 2010]

§247.12 Rights and responsibilities.

(a) What information regardingan indi-
v i dumr@ght® im CSFP mustthe local
agency provide to the applicant? The
local agencyis responsiblefor inform-
ing the applicant,orally or in writing,
of the following:

(1) The local agencywill provide no-
tification of a decisionto denyor ter-
minate CSFPbenefits,and of an indi-
v i d urighlt t6 appealkhis decisionby
requesting afair hearing, inaccord
ancewith §247.33(a);

(2) Thelocal agencywill make nutri-
tion educationavailableto all adult
participants,and, if applicableto par
ents or caretakersf infant and child
participants,and will encouragehem
to participate;and

(3) The local agencywill providein-
formation on other nutrition, health,
or assistanceprograms, andmake re-
ferralsasappropriate.

(b) Whatinformationregardingan indi-
v i d uraspansbilitiesan CSFPmustthe
local agencyprovide to the applicant?In
additionto the written statementre-
quired by §247.8(b),the local agencyis
responsiblefor informing the apph
cant, orally or in writing, of the fol-
lowing:

7 CFR Ch. Il (17 17 16 Edition)

(1) Improper useor receipt of CSFP
benefitsas a result of dual participa
tion or other programyviolations may
leadto a claim againstthe individual
to recoverthe value of the benefits,
and may lead to disqualification from
CSFPand

(2) Participantsmust report changes
in household incomeor composition
within 10 days after the changebe
comesknownto the household.

[70 FR 47063, Aug. 11, 2005, asamendeét 79
FR 38751, July 9, 2014]

§247.13 Provisions for non-English or
limited -English speakers.

(a) What must State and local agencies
do to ensurethat non-English or limited
English speaking personsare aware of
their rights and responsibilitiesn the pro-
gram? If a significant proportionof the
populationin an areais comprisedof
nonEnglish or limited-English speak
ing personswith a commonlanguage,
the State agencymust ensurethat
local agenciesinform such personsof
their rights andresponsibilitiesn the
program,as listed underg§247.12, in an
appropriatelanguage.State and local
agenciesmust ensurethat bilingual
staff membersor interpreters are
available toservethesepersons.

(b) What must State and local agencies
do to ensurethat non-Englishor limited
English speaking personsare aware of
other program information? If a signifi-
cant proportionof the popuktionin an
area is comprisedof nonEnglish or
limited-English speakingpersonswith
a commonlanguagethe State agency
must ensurethat local agenciespro-
vide other programinformation, except
applicationforms, to such personsin
their appropria¢ language.

§247.14 Other public assistance pro-
grams.

(a) What information on other public
assistancegprogramsmustthe local agency
provide to women,infants, and children
applying for recertification? The local
agencymust provide CSFPapplicants
eligible for both CSFP andWIC with
written information on the WIC Pro
gram, to assistthem in choosingthe
programin whichthey wishto partici
pate. Additionally, the local agency
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must provide women,infants, and chil-
dren applicantswvith written informa
tion on the following nutrition, health,
or public assistance programs, and

make referrals to these programs asg,,

appropriate:

(1) The MedicaidProgram,which is
the medicalassistanceprogramestab
lishedunderTitle XIX of the SocialSe
curity Act (42 U.S.C. 1396 et seq), and
other health insurance programsfor
low-income householdsin the State.
The State agencymust provide local
agenciesvith materials showingthe
income standardsutilized in the Med-
icaid Program;

(2) The Temporary Assistance for
NeedyFamilies (TANF) programunder
part A of Title IV of the Social Secu
rity Act (42 U.S.C.601et seq);

(3) The Child Support Enforcement
Programunderpat D of Title IV of
the SocialSecurity Act (42 U.S.C.651 et
seq); and

(4) The Food Stamp Program (7
U.S.C.2011et seq).

(b) What information on other public
assistanceprogramsmustthe local agency
provide to elderly applicants? The local
agencymust provideelderly applicants
with written information on the fol-
lowing programs,and make referrals,
asappropriate:

(1) Supplemental securityincome
benefits provided under Title XVI of
the Social Security Act (42 U.S.C. 1381
et seq);

(2) Medicalassistancerovidedunder
Title XIX of the SocialSecurityAct (42
U.S.C. 1396 et seq), including medical
assistanceprovidedto a qualified Medi-
care beneficiary (42 U.S.C. 1395(p) and
1396d(5));and

(3) The Food Stamp Program (7
U.S.C.2011et seq).

(c) Is the valueof CSFPbenefitscount
ed as incomeor resourcesfor any other
public assistance programs? No. The
valueof benefits receivedch CSFPmay
not be consideredas income or re-
sourcesof participants or their fami-
lies for any purposeunder Federal,
State, or local laws, including laws re
lating to taxation and public assist
anceprograms.

[70 FR 47063, Aug. 11, 2005, as amende@t 79
FR 38751, July 9, 2014]

§247.16

§247.15 Notification of eligibility or in-
eligibility of applicant.

(a) Whatis the timeframefor notifying
an applicant of eligibility or ineligibility
CSFP benefits?Local agenciesnust
notify applicantsof their eligibility or
ineligibility for CSFPbenefits,or their
placementon a waiting list, within 10
daysfromthe dateof application.

(b) What mustbe includedin the notifi-
cation of eligibility or ineligibility? The
notification of eligibility mustinclude
information on the time, location, and
means of food distribution, and the
lengthof the certification period.Noti-
fication of ineligibility must be in
writing, and must include the reason
the applicantis not eligible, a state
mentof thei n d i v rigthtuoaalfair s
hearingto appealthe decisionand a
statementthat informsthe applicant
that program standardsre applied
without discrimination by race, color,
national origin, age,sex,or disability.

§247.16 Certification period.

(a) How long is the certification period?
(1) Womeninfants, and children.For
women,infants, and children, the State
agencymust establishcertification pe-
riodsthat may not exceed monthsin
length. However,pregnantwomenmay
be certifiedto participatefor the dura
tion of their pregnancyand for up to
six weekspostpartum. This paragraph
only applies tothe recertification of
women,infants, and children who were
certified and receiving CSFP benefits
as of February6, 2014, and whose en
rollment in CSFPhas continuedwith-
outinterruption.

(2) Elderly persons.For elderly per
sons,the State agencymust establish
certification periodsthat may not ex-
ceed6 monthsin length. Howeverthe
State agencymay authorizdocal agen
ciesto exterd the certification period
without a formal review of eligibility
for additional 6-month periods,as long
asthe following conditionsaremet:

(i) The p e r saddressand contin
uedinterest in receivingprogrambene
fits areverified;and

(ii) The local agency hassufficient
reasonto believethat the personstill
meetsthe incomeeligibility standards
(e.g.,the elderly personhasa fixed in-
come).
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(b) On what day of the final month
does the certification periodend? The cer
tification period extendsto the final
day of the monthin which eligibility
expires.

(c) Does the certification period end
whena participant movesfrom the local
area in which he or she was receiving
benefits?No. The State ageny musten
surethat local agencieservea CSFP
participant who movesfrom another
area to an area served byCSFP and
whosecertification period has not ex-
pired. The participant must be given
the opportunityto continue toreceive
CSFPbenefitsfor the duration of the
certification period.If the local agency
hasa waitinglist, the participantmust
be placedon its waiting list aheadof
all other waiting applicants.The local
agency that determined thepartici
pant 6s enhust g iprbvidé
verification of the expiration date of
the certification periodto the partici
pantuponrequest.

(d) What must the local agencydo to
ensurethat participantsare aware of the
expiration of the certification period?The
local agencymust notify programpar
ticipantsin writing at least15 daysbe-
forethe expirationdate thateligibility
for the programis aboutto expire.The
local agencymust include a statement
in the written notification that in-
forms the applicant that program
standardsare appliedwithout discrimi-
nation by race, color, national origin,
age sex,or disability.

(Approvedby the Office of Managemenand
Budgetunder controinumber0584 0293)

[70 FR 47063, Aug. 11, 2005, asamendeat 75
FR 5879, Feb. 5, 2010; 79 FR 38751, July 9, 2014]

8§247.17 Notification of discontinuance
of participant.

(a) What musta local agency do if it
has evidencethat a participant is no
longer eligible for CSFP benefits during
the certification period?If a local agency
has evidencethat a participant is no
longer eligible for CSFP benefits dur-
ing the certification periodjt must
provide the participantwith a written
notification of discontinuanceat least
15 daysbeforethe effectivedateof dis-
continuance.

(b) What musta local agencydo if it
hasto discontinuea participant from par-
ticipation in the programprior to the end

7 CFR Ch. Il (17 17 16 Edition)

of the certification period dueto the lack
of resources necessarto continue pro-
viding benefits to the participant? If a
local agencydoesnot have sufficient
resourcessuch as a sufficient number
of caseloadlots,to continueproviding
benefitsto the participant(s)for the
entire certification period,it mustpro-
vide the participant(s)with a written
notification of discontinuancet least
15 daysbeforethe effectivedateof dis-
continuance.

() What mustbe includedin the notifi-
cation of discontinuance?The notifica-
tion of discontinuancemust include
the effective date of discontinuance,
the reasonfor the par t i cdisp
continuancea statementof the indi-
v i d wuighk t6 appeakhe discontinu
ancethrough the fair hearingprocess,
in accordancewith §247.33(a), and a
istht¥mentthat informsthe applicant
that program standardsre applied
without discrimination by race, color,
national origin, age,sex,or disability.

§247.18 Nutrition education.

(a) Whatare the Statea g e n espdns
sibilities in ensuringthat nutrition edu
cation is provided?The State agency
must establishan overall nutrition
education plan and mustensurethat
local agenciesprovide nutrition edu
cation to participants in accordance
with the plan. The State agencymay
allow local agenciedo sharepersonnel
and educationalresourceswith other
programsin orderto providethe best
nutrition educationpossibleto partici-
pants.The State agencymustestablish
an evaluationprocedurego ensurethat
the nutrition educationprovidedis ef-
fective. The evaluation proceduremust
include participant input and must be
directed by a nutritionist or other
qualified professionalThe evaluation
may be conductedy the State or local
agency, orby another agency under
agreementwith the State or local
agency.

(b) What type of nutrition education
must the local agencyprovide?The local
agency must provide nutrition edu
cationthat canbe easily understoody
participantsandis relatedto their nu-
tritional needsand householdsitua
tions. The local agency mustprovide
nutrition educatiorthat includesthe
following information, which should
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accountfor specificethnic and cultural
characteristicsvhenevempossitbe:

(1) The nutritional value of CSFP
foods,and their relationshipto the
overall dietary need=f the population
groupsserved;

(2) Nutritious ways to use CSFP
foods;

(3) Specialnutritional need=f par
ticipants and how these needsmay be
met;

(4) For pregnant and postpartum
womenthe benefitsof breastfeeding;

(5) The importance of health care,
and the role nutrition plays in main-
taining goodhealth;and

(6) The importanceof the useof the
foodsby the paricipant to whomthey
are distributed, and not by another
person.

() To whommustlocal agencieprovide
nutrition education?The local agency
must make nutrition educationavail
ableto all adult participantsand,if ap-
plicable,to parentsor caretakersof in-
fant andchild participants.Localagen
cies are encouragedo makenutrition
education available tehildren, where
appropriate.

(d) May CSFPfoodsbe usedin cooking
demonstrations¥es. The State or local
agency,or another agencywith which
it has signedan agreementmay use
CSFP foodsto conduct cooking dem
onstrationsas partof the nutrition
educationprovidedto programpartici
pants,but not for otherpurposes.

[70 FR 47063, Aug. 11, 2005, asamendeat 79
FR38751,July 9, 2014]

§247.19 Dual participation.

(a) What must Stateand local agencies
do to preventand detectdual participa-
tion? Unlessno women, infants, or chil-
dren remain enrolledin the program,
the State agencymustwork with the
StateWIC agerty to developa planto
preventand detectdual participation,
in accordancewith
signedby both agenciesThe State

agencymust work with local agencies

to preventand detectdual participa
tion. In accordancewith §247.8(a)(1),
the local agencymust checkthe iden-
tification of all applicantswhenthey
are certified or recertified. In accord
ance with §247.8(b), the local agency
mustensurdghat the applicantor care
takerof the applicantsignsan applica

§247.20

tion form whichincludesa statement
advisingthe applicantthat he or she
may not receiveCSFPbenefitsat more
than oneCSFPsite at the sametime.

(b) What mustthe local agencydo if a
CSFP participant is foundto be commit
ting dual participation? A paticipant
foundto be committingdualparticipa
tion mustbe discontinuedfrom one of
the programgWIC or CSFP),or from
participatiorat more than one CSFP
site. Wheneveani n d i v ipaticia |
pation in CSFPis discontinuedthe
local agencymust notify the individual
of the discontinuance,in accordance
with §247.17. Theindividual may appeal
the discontinuancehrough the fair
hearing process,in accordancewith
§247.33(a). In accordance with
§247.20(b),if the dud participation re-
sulted from the participant or care
taker of the participant making false
or misleading statements,or inten-
tionally withholdinginformation,the
local agency mustdisqualify the par
ticipant from CSFP, unlesshe local
agency determinesthat disqualifica
tion wouldresult in a serioushealth
risk. The local agencymust also ini-
tiate a claimagainsthe participanto
recoverthe valueof CSFPbenefitsim-
properly received,in accordancevith
§247.30(c).

(Approvedby the Office of Managemenand
Budgetunder controlnumber0584 0293)

[70 FR 47063, Aug. 11, 2005, as amendeat 79
FR 38751, July 9, 2014]

§247.20 Program violations.

(a) What are program violations in
CSFP? Programviolations are actions
taken by CSFPapplicantsor partici
pants, or caretakersof applicantsor
participants, to obtain or use CSFP
benefits improperly. Program viola-
tions includethe following actions:

(1) Intentionally making falseor mis-

an agreement leadingstatements,orally or in writ-

ing;

(2
mation pertaining to eligibility
CSFP;

(3) Selling commoditiesobtainedin
the program,or exchangingthem for
nonfood items;

(4) Physicalabuseopr threat of phys
ical abuseof programstaff; or

(5) Committing dualparticipation.

Intentionally withholding infor
in
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(b) Whatare the penaltiesfor commit
ting programviolations?If applicantsor
participants, or caretakersof appli
cantsor participants,commit program
violations, the State agency mayre-
quire local agenciego disqualifythe
applicantsor participants for a period
of up to oneyear. Howeverijf the local
agency determineghat disqualifica
tion wouldresult in a serioushealth
risk, the disqualification may be
waived. For program violations that
involve fraud, the State agencymust
requirelocal agencieto disqualifythe
participant from CSFPfor a period of
up to oneyear, unlessthe local agency
determinedhat disqualificationvould
result in a serioushealth risk. The
State agencymust require local agen
cies to permanentlydisqualify a par
ticipant who commitsthree program
violations that involve fraud. For pur-
posesof this program fraudincludes:

(1) Intentionally making falseor mis-
leading statementsto obtain CSFP
commodities;

(2) Intentionally withholding infor
mation to obtain CSFPcommodities;
or

(3) Selling CSFPcommodities,or ex-
changingthem for nonfooditems.

() What must the local agencydo to
notify the individual of disqualification
from CSFP?The local agencymust pro-
vide the individual with written notifi-
cation of disqualification from CSFP
at least15 days before the effective
date of disqualification. The notifica
tion must include the effective date
and period of disqualification,the rea
son for the disqualification, anda
statementthat the individual may ap-
peal the disqualificationthrough the
fair hearing process,in accordance
with §247.33(a).

[70 FR 47063, Aug. 11, 2005, asamendeat 79
FR 38751, July 9, 2014]

§247.21 Caseloadassignment.

(a) How does FNS assign caseloadto
State agencies® Each year, FNS assigns
a caseloado eachState agencyto
allow personsmeeting the eligibility
criteria listed under §247.9 to partici-
patein the programupto the caseload
limit. To the extentthat resourceare
available, FNS assignscaseload to
State agenciesn the following order:

7 CFR Ch. Il (17 17 16 Edition)

(1) BasecaseloadThe State agency
may not receivebasecaseloadn excess
of its total caseloa@dssignedor the
previouscaseloacdcycle. Basecaseload
is determinedn the following manner:

() EachState agencyenteringits
secondyear of programparticipation
receivesbasecaseloadequal to the
amountassignedo it in its first year
of participation;and

(i) A State agencythat haspartici-
pated in two or more caseload cycles
receivesbase caseloadcequal to the
highestof:

(A) Averagemonthly participation
for the previoudiscalyear; or

(B) Averagemonthly participation
for the last quarterof the previousfis-
calyear; or

(C) Participation during September
of the previousfiscal year, but only if:

(1) The full-year appropriationfor
the precedindfiscal year was enacted
onor after Februaryl5; and

(2) The State agencyreceived addi
tional caseloadequal to or greater
than 10 percentof its basecaseloadn
the previouscaseloaaycle;and

(3) Octobermarticipation in the cur-
rent fiscal yearwasequalto or greater
than95 percentof Septembeparticipa
tion in the previoudiscalyear.

(2) Additional caseload.Each partici-
pating State agencymay requestaddi
tional caseload toincreaseprogram
participation. Eligibility for and as
signmentof additional caseloadare de-
terminedin the following manner:

() A Stateagencyenteringits second
year of programparticipation qualifies
to receiveadditional caseloadf the
State achieved aparticipation level
which wasequalto or greaterthan 95
percent of assignedtaseloador the
previouscaseloaaycle, basedon the
highestof:

(A) Averagemonthly participation
for the previoudiscalyear; or

(B) Averagemonthly participation
for the last quarterof the previousfis-
calyear; or

(C) Participation during September
of the previousfiscal year, but only if:

(1) The full-year appropriationfor
the precedindfiscal year was enacted
onor after Februaryl5; and

(2) Octoberparticipation in the cur-
rent fiscd year waqualto or greater
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than95 percenf Septembeparticipa
tion in the previoudiscalyear.

(i) A State agencythat haspartici-
pated in two or more caseload cycles
qualifiesto receive addittnal caseload
if the State achieveda participation
level which was equal to or greater
than95 percentof assignedcaseloador
the previous caseloadcycle, basedon
the highestof:

(A) Averagemonthly participation
for the previoudiscal year;or

(B) Averagemonthly participation
for the last quarterof the previousfis-
calyear; or

(C) Participation during September
of the previousfiscal year, but only if:

(1) The full-year appropriationfor
the precedindfiscal year was emacted
onor after Februaryl5; and

(2) The State agencyreceived addi
tional caseloadequal to or greater
than 10 percentof its basecaseloadn
the previouscaseloadycle;and

(3) Octoberparticipation in the cur-
rent fiscalyear wasqualto or greater
than95 percentof Septembeparticipa
tion in the previoudiscalyear.

§247.22

caseloadequestscannotbe met, FNS
will assigncaseload tothose States
that aremostlikely to utilizeit.

(b) Whendoes FNS assigncaseloado
State agencies@NS must assigncase
load to State agenciedy Decembesl
of eachyear,or within 30 daysafter en
actmentof apprgriations legislation
coveringthe full fiscal year, whichever
comeslater. Caseloadassignmentsfor
the previouscaseloaayclewill remain
in effect, subjectto the availability of
sufficient funding, until caseloadas
signments aremade for the currert
caseloadtycle.

(c) How do Stateagenciesequestadd
tional caseload for the next caseload
cycle?In accordancewith §247.6(d), a
State agencythat would like addi
tional caseload forthe next caseload
cycle (beginningthe followingJanuary
1) mustsubmita requestfor additional
caseloadby November5, as an amend
ment to the State Plan. The State
agency must also describe plansfor
serving participants at new sites in
this submission.

[70 ER 47063, Aug. 11, 2005, asamendedht 75

(iii) Of eacheligible Statea g € N Cr®k 9378 Feb.5, 2010;79 FR 38751, July 9, 2014]

request for additional caseload, FNS
assignsan amountthat it determines
the State needsandcan efficiently uti-
lize. In making this determination,
FNS considerdghe factorslisted below,
in descendingrder of importance. If
all reasonable requestsr additional
caseloadannotbe met, FNS assigndgt
to thoseStatesthat aremostlikely to
utilize it. Thefactorsare:

(A) The percentageof caseloaditi-
lizedby the State in the previoudfiscal
year;

(B) Programparticipation trendsin
the State in previousfiscal years;and

(C) Other information provided by
the State agencyin supportof the re-
quest.

(3) New caseload.Each State agency
requestingo beginparticipationin the
program, and with an approvedState
Plan, may receivecaseloado servethe
elderly,asrequestedn the State Plan.
Of the Statea g e n aaseldatequest,
FNS assigns casead in an amount
that it determineshe State needsaand
can efficiently utilize. This determina
tion is madebasedon information con-
tainedin the State Plan and on other
relevant information. However,if all

§247.22 Allocation and disbursement
of administrative funds to State
agencies.

(a) What must State agenciesio to be
eligible to receiveadministrative funds?In
order to receiveadministrative funds,
the State agency mushavesignedan
agreementvith FNS to operatethe
program, in accordance with
§247.4(a)(1),andmust havean approved
StatePlan.

(b) How does FNS allocate administra
tive funds to State agercies?(l) As re-
quired by law, eachfiscal year FNS al-
locatesto eachState agencyanadmin
istrative grant per assignedcaseload
slot, adjustedeachyearfor inflation.

(2) For fiscalyear2003,the amounbf
the grant per assignedcaseloadslot
was equal to the percaseloadslot
amountprovidedin fiscal year 2001, ad
justed by the percentagechange be
tween:

(i) The value of the State and local
governmentprice index, aspublished
by the Bureauof EconomicAnalysis of
the Depatmentof Commerce for the
12-monthperiod ending June 30, 2001,
and
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(i) Thevalueof that indexfor the 12-
month periodendingJune30, 2002.

(3) For subsequeritscal years,the
amountof the grant per assignedtase
loadslot is equal to the amountof the
grant per assignedaseloadslot for the
preceding fiscalyear, adjusted by the
percentagehangebetween:

(i) The value of the State and local
governmentprice index, aspublished
by the Bureauof EconomicAnalysis of
the Departmenbf Commerce for the
12-monthperiod endingJune 30 of the
secondgrecedindiscal year;and

(i) Thevalueof that indexfor the 12-
month periodendingJune30 of the pre-
cedingfiscalyear.

(c) Howdo Stateagenciesaccesadmin
istrative funds?FNS providesadminis
trative fundsto State agencieson a
quarterly basis. Such funds are pro-
vided by meansof a Letter of Credit,

7 CFR Ch. Il (17 17 16 Edition)

ensurethat local agenciesvill not suf-
fer unduehardshipas a result of a re-
ductionin administrativefunds.

(c) How must the State agency dis
tribute funds amonglocal agencies?The
State agency mustdistribute funds
among local agencieson the bass of
their respectiveneedsandin a manner
that ensureghe fundswill be usedo
achieveprogramobjectives.

(Approvedby the Office of Managemenand
Budgetunder controlinumber0584 0293)

§247.24 Recovery and redistribution
of caseload and administrative
funds.

(a) May FNS recoverand redistribute
caseload and administrative funds as
signedto a Stateagency?Yes. FNS may
recover and redistribute caseload and
administrative funds assignedto a
State agencyduring the fiscal year.

unless other funding arrangementsgNSs will redistribute these resources

havebeenmadewith FNS.The State
agencyobtainsthe fundsby electroni
cally accessindgs Letter of Credit ac
count.

(Approvedby the Office of Managemenand
Budgetunder controlnumber0584 0293)

§247.23 State provision of administra-
tive fundsto local agencies.

(a) How much of the adminstrative
funds must State agenciegprovideto local
agenciesfor their use? The Stateagency
must provideto local agenciefor their
use all administrative funds it re-
ceives,exceptthat the State agency
may retain for its ownusethe amount
determinedby the following formula:

(1) 15 percentof the first $50,000 re-
ceived;

(2) 10 percentof the next$100,000re-
ceived;

(3) 5 percentof the next $250,000 re-
ceivedand

(4) A maximumof $30,000, if the ad
ministrativegrantexceeds$400,000.

(b) May a Stateagencyrequesto retain
more than the amountdeterminedy the
above formula in the event of special
needs?Yes, the State agencymay re-
questapprovalfrom FNSto retain a
larger amount than is allowed under
the formula prescribedh paragrapha)
of this section.However,n making its
requestthe State agencymustprovide
justification of the needfor the larger
amountat the State level, and must

to other State agenciesn accordance
with the provisionsof §§247.21(a)and
247.22(b). In reassigningcaseload, FNS
will use the most up-to-date data on
participation and the extentto which
caseloadis being utilized, as well as
other information provided by State
agencies. In accordance with
§247.21(a)(2),in instancesin which FNS
recoverxaseloadlots,the State agen
cy must use 95 percentof its original
caseloadallocation tobe eligible for
additional caseload. However, the
State agencymust not exceedts re-
ducedcaseloadallocation on an aver
agemonthly basis.

(b) Is there a limit on the amount of
caseload slot®r administrativefundsthat
FNS may recover?Yes.FNSwill not uni-
laterally recovercaseloadhat would
result in the recoveryof morethan 50
percentof the St at e 6 s admi ni strati v
funds. However,in instancesin which
the State agencyrequestshat FNSre-
coverany portion of its assignedcase
load, the 50-percentimitation will not

apply.

§247.25 Allowable uses of administra-
tive funds and other funds.

(a) Whatare allowable usesof adminis
trative funds providedto State and local
agencies?Administrative funds may be
usedfor costs thatare necessaryo en-
sure the efficient and effective admin
istrationof the programjn accordance
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with parts 3016 and 3019 of this title.
Part 3016 of this title containsthe
rules for management of Federal
grantsto State,local,andIndiantribal
governmentsandpart 3019 of thistitle
containsthe grants managementules
for nonprofit organizations. These de

§247.26

equipment?The proceduresthat State
and local agencieanust follow in pro-
curing property, equipment, oiservices
with program funds, or disposing of
such propertyor equipment,are con
tained in parts 3016 and 3019 of this
title. State, local, and Indian tribal

partmental regulations incorporate bygovernmentsmust comply with part

reference OMB Circulars Ai87 (Cost
Principlesfor State, Localand Indian
Tribal Governments) and\il22 (Cost
Principles for Non-Profit Organiza
tions), which set out the principlesfor
determiningwhether specificostsare
allowable For availability of OMB Cir-
cularsreferencedn this section,see5

CFR 1310.3. Someexamplesf allowable
costsin CSFPinclude:

(1) Storing, transporting,anddistrib-
uting foods;

(2) Determiningthe eligibility of pro-
gramapplicants;

(3) Programoutreach;

(4) Nutrition education;

(5) Audits andfair hearings;

(6) Monitoring and review of program
operationsand

(7) Transportatiorof participantg¢o
andfrom the local agencyif necessary.

(b) What are unallowable usesof ad
ministrative funds?In additionto those
costsdetermined tdbe unallowable by
the principlescontainedin the OMB
circularsreferencedn paragrapha) of
this section,specificexamplesf unal
lowableusesof administrativefundsin
CSFPinclude:

(1) Thecostof alterationof facilities
not required specifically for the pro-
gram;and

(2) Actual losseswhich could have
beencoveredby permissibleinsurance
(through an approved selfnsurance
programor by other means).

(c) What costsare allowable only with
prior approval of FNS? Capital expendi
tures, whichincludethe acquisitionof
facilities or equipment, or enhance
mentsto suchcapital assetswith a
costperunit of at least$5,000, are al-
lowable only with prior approval of
FNS. Examplesof equipment include
automatedinformation systemsauto
mated data processingequipment,and
other computerhardwareand software.

(d) What procedureamust State and
local agenciesuse in procuring property,
equipment, or services with program
funds, and disposingof such property or

3016 of this title, while nonprofit sub
granteesnustcomplywith part 3019 of
this title. State andlocal agenciesnay
use procurement procedures estab
lishedby State andlocal regulationsas
long astheseproceduredo not conflict
with Federalregulations.Federalregu
lations do not relieve Stateor local
agencies fromresponsibilities estab
lishedin contractsrelating to procure-
mentof property, equipment,or serv+
ices. The State agency isthe respon
sible authority regarding thesettle
ment of all contractualand adminis
trative issuesarising out of procure
mentsfor the program.

(e) What is programincomeand how
must Stateand local agenciesise it? Pro-
gram income isincome directly gen
eratedfrom programactivities. It in-
cludes for examplejncomefrom the
sale of packing containersor pallets,
and the salvageof commodities.Pro-
gram incomedoesnot include interest
earned from administrative funds.
State andlocal agenciesnust usepro-
gram income for allowable program
costs,in accordancevith part 3016 of
thistitle.

() How must State and local agencies
use funds recoweredas a result of claims
actions?The State agency must use
funds recoveredas a result of claims
actionsagainstsubdistributingor local
agenciesn accordancevith the provi-
sionsof §250.15(c)of this chapter.The
State agencymust usefundsrecovered
as a result of claims actionsagainst
participants for allowable program
costs.The Stateagencymay authorize
local agenciego usesuchfundsfor al-
lowable program costsincurred at the
local level.

8§247.26 Return
funds.

of administrative

(a) Must Stateagencieseturn adminis
trative fundsthat they do not use at the
endof the fiscal year?ves. If, by the end
of the fiscal year, a State agencyhas
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not obligatedall of its allocatedad
ministrative funds, the unobligated
fundsmustbe returnedto FNS.

(b) What happensto administrative
fundsthat are returnedby State agencies
at the end of the fiscal year?If, in the
following fiscal year, OMB reappor
tions the returned andhinistrative
funds,the fundsare usedto supportthe
program.Suchfundsare not returned
to State agencie#n the form of admin

7 CFR Ch. Il (17 17 16 Edition)

§247.28 Storage and inventory of com-
modities.

(a) What are the requirementdor stor-
age of commodities? State and local
agenciesmust provide for storage of
commoditieghat protectsthem from
theft, spoilagedamageor destruction,
or other loss. State andlocal agencies
may contract with commercialfacili-
ties to store and distributecommod
ities. The required standards for

istrative fundsin additionto the legis warehousingand distribution systems,
latively mandated granper assignedgnd for contracts with storage facili-

caseloadslot.

(Approvedby the Office of Managemenand
Budgetunder controlinumber0584 0293)

§247.27 Financial management.

(a) What are the Federal requirements
for Stateand local agenciesvith regardto
financial management®BState and local
public agenciesnust maintain a finan-
cial managemensystemthat complies
with the Federal regulationsontained
in part 3016 of this title, while non
profit organizationsanust comply with
the Federal regulations containedin
part 3019 of this title. The State agen
c y Ofimancial mamgement system
must provide accurate,current,
complete disclosure of the financial
statusof the programi,includingan ac
countingof all programfundsreceived
and expendedeach fiscal year. The
State agencymust ensurethat local
agenciesdevelopand implement a fi-
nancial managemensystemthat al-
lows them to meet Federal require
ments.

(b) Whatare some ofthe major compo
nentsof the Statea g e nfmanda man
agementsystemdn additionto otherre-
quirements,the State a g e n fingnd
cial managemensystemmust provide
for:

(1) Prompt and accuratepaymentof
allowablecosts;

(2) Timely disbursemenbof fundsto
local agencies;

(3) Timely andappropriateresolution
of claimsandaudit findings;and

(4) Maintenance of records identi
fying the receiptanduseof administra
tive funds,fundsrecoveredas a result
of claims actions, programincome (as
defined under §247.25(e)), and property
and other assets procured with pro-
gramfunds.

ties, are includedunder§250.14 of this
chapter.

(b) What are the requirementdor the
inventory of commodities?A physicalin-
ventoryof all USDA commoditiesmust
be conductedinnuallyat eachstorage
and distribution site wherethesecom-
modities ae stored. Results of the
physicalinventory must be reconciled
with inventory recordsand maintained
onfile by the State or localagency.

(Approvedby the Office of Managemenand
Budgetunder controinumber0584 0293)

§247.29 Reports and recordkeeping.
(a) What recordkeeping requirements

and mystStateand local agenciesneet? State

andlocal agenciesnust maintain accu
rate and completerecordsrelatingto
the receipt, disposal,and inventory of
commoditiesthe receipt and disburse
mentof admnistrative fundsandother
funds, eligibility determinations,fair
hearings,and other programactivities.
State and local agencies mustalso
maintain recordspertaining to liabil-
ity for any improper distribution of,
useof, lossof, or damageto commod
ities, andthe resultsobtainedfrom the
Pursuitof claimsarisingin favorof the
State or local agencyAll recordasnust
be retainedfor a periodof threeyears
from the endof the fiscalyearto which
they pertain,or, if they arerelaedto
unresolved claimsactions, audits, or
investigations, until those activities
havebeenresolved.All records must be
availableduring normal businesshours
for usein managementeviews,audits,
investigations,or reportsof the Gen
eral Accounting Office.

(b) What reports must State and local
agencies submito FNS? State agencies
must submitthe following reportsto
FNS:
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(1) SH 425,Federal Financial Report.
The State agencymustsubmitthe SH
425, FederalFinancialReport,to report
the financial statusof the programat
the closeof the fiscalyear.Thisreport
mustbe submittedwithin 90 daysafter
the endof the fiscal year. Obligations
mustbe reportedfor the fiscal yearin
which they occur. Revisedreports may
be submittedat a later date,but FNS
will not be responsibldor reimbursing
unpaidobligationslater than oneyear
after the endof the fiscalyearin which
they wereincurred.

(2) FNS 153, Monthly Report of the
Commodity Supplemental FoodProgram
and Quarterly Administrative Financial
Status ReportThe State agencymust
submit the FNS 153o0n a monthly
basis.FNS may permit the data con
tained in the report to be submitted
less frequently, or in anotherformat.
Thereportmustbe submittedwithin 30
daysafter the endof the reporting pe-
riod. On the FNS 153,the Stateagency
reports:

(i) The number of programpartici
pantsin eachpopulationcategory(e.g.,
infants, children,andelderly);

(i) The receiptand distribution of
commodities,and beginning andending
inventories, as well as other com
modity data;and

(iii) On a quarterly basis,the cumu
lative amountof administrative funds
expended and obligated, and the
amountremaining unobligated.

(3) FNS 191,Racial/Ethnic Group Par-
ticipation. Local agenciesmust submit
a report of racial/ethnicparticipation
eachyear,usingthe FNS 191.

(c) Is there any other information that
State and local agenciesnust provide to
FNS? FNS may require State and local
agenciegdo provide data collectedin
the programto aid in the evaluationof
the effect of programbenefitson the
low-income populations served. Any
suchrequestsfor data will not include
identification of particularindividuals.

(Approvedby the Office of Managemenand
Budget under control numbers 0584 0025,
0584 0293)

[70 FR 47063, Aug. 11, 2005, asamendeat 72
FR 24184, May 2, 2007; 79 FR 38751, July 9,
2014]

§247.30

8§247.30 Claims.

(a) What happensif a State or local
agency misusegprogramfunds? If FNS
determinedhat aState or local agen
cy hasmisusedrogramfundsthrough
negligencefraud, theft, embezzlement,
or other causesiFNSmustinitiate and
pursuea claim againstthe State agen
cy to repay theamountof the misused
funds. The State agencywill be given
the opportunityto contestthe claim.
The State agencyis responsibldor ini-
tiating and pursuing claimsagainst
subdistributing andlocal agenciesif
they misuseprogramfunds.

(b) What happensif a State or local
agency misusesprogram commodities? a
State or local agency misusegrogram
commodities,FNS must initiate a
claim againstthe State agencyto re-
cover thevalue of the misusedcom
modities. The proceduresor pursuing
claims resulting from misuseof com-
modities are detailed in §250.15(c)of
this chapter. Misusedcommoditiesin-
clude commoditiesimproperly distrib-
uted or lost, spoiled, stolen, or dam
agedas a result of improperstorage,
care,or handling.The State agency is
responsibldor initiating and pursuing
claims against subdistributing agen
cies, local agenciespr other agencies
or organizationsif they misuse pro-
gram commodities. TheState agency
must usefundsrecoveredas a result of
claims for commodity losses inaccord
ancewith §250.15(c)of this chapter.

(c) What happensf a participant im-
properly receivesor uses CSFP benefits
through fraud? The State agencymust
ensurethat a local agencyinitiates a
claim againsta participantto recover
the value of CSFP commodities im-
properly received orusedif the local
agencydetermineshat the participant
or caretakerof the participantfraudu
lently received or usedthe commod
ities. For purposesof this program,
fraud includes intentionally making
false or misleadingstatements,or in-
tentionally withholding information,
to obtain CSFPcommoditiesor the
selling or exchangeof CSFP commal-
ities for nonfood items. The local
agencymust advisethe participant of
the opportunity to appeal theclaim
throughthe fair hearingprocessin ac
cordance with §247.33(a)The local
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agency mustlsodisqualify the partic
ipant from CSFPfor a periodof upto
oneyear,unlessthe local agencydeter
mines that disqualification would re-
sult in a serioushealthrisk, in accord
ance with the requirements of
§247.20(b).

(d) What proceduresmust be usedin
pursuing claims against participants? The
State agencymust establishstandards,
basedon a costbenefit review,for de-
termining whenthe pursuit of a claim
is costeffective,and must ensurethat
local agenciesuse these standardsin
determiningf a claim s to be pursued.
In pursuinga claim againsta partici
pant,the localagencymust:

(1) Issuea letter demandingepay
mentfor the valueof the commodities
improperly receivedor used;

(2) If repaymentis not madein a
timely manner,take additionalcollec
tion actionsthat are costeffective,in
accordancewith the standardsestab
lishedby the Stateagencyand

(3) Maintain all records regarding
claims actionstaken against partici-
pants,in accordancwith §247.29.

(Approva by the Office of Managemenand
Budgetunder controlnumber0584 0293)

[70 FR 47063, Aug. 11, 2005, asamendeat 79
FR 38751, July 9, 2014]

§247.31 Audits and investigations.

(a) What is the purposeof an audit?
The purposeof an audit is to ensure
that:

(1) Financial operationsare properly
conducted;

(2) Financial reports are fairly pre
sented;

(3) Proper inventorycontrols are
maintained;and

(4) Applicablelaws, regulations, and
administrative requirements are fol
lowed.

(b) When may the Departmentconduct
an audit or investigationof the program?
The Departmenimay conductan audit
of the program atthe State or local
agencylevel at its discretion,or may
investigate an allegation that the
State or local agencyhas not complied
with Federal requirement#\n inves
tigation may include a review of any
State or local agencypolicies orprac
ticesrelatedto the specificareaof con
cern.

7 CFR Ch. Il (17 17 16 Edition)

() Whatare the responsibilitieof the
Stateagencyin respondingo an audit by
the Department?In respondingto an
audit by the Departmenthe State
agencynust:

(1) Provideaccesdgo any recordsor
documentscompiled by the State or
local agenciesgr contractors;and

(2) Subnit aresponser statemento
FNS describingthe actions plannedor
taken in responseo audit findingsor
recommendations.The corrective ac
tion plan mustincludetime framesfor
implementationand completiorof ac
tions. FNSwill determineif actions or
plannedactions adequatelyrespondto
the programdeficienciesdentified in
the audit. If additional actionsare
neededFNS will schedulea follow-up
review and allow sufficient time for
further correctiveactions.The State
agencymay alsotake exceptionto par
ticular audit findings or recommenda
tions.

(d) Whenis a State or local agency
audit required?State and local agency
audits must be conductedin accord
ancewith part 3052 of this title, which
containsthe Departma t @agulations
pertaining to audits of States, local
governments, and nonprofibrganiza
tions. The value of CSFPcommodities
distributed by the agencyor organiza
tion must be consideredoart of the
Federalaward.

(e) Whatare the requiremetsfor State
or local agencyaudits?State and local
agencyaudits mustbe conductedn ac
cordancevith the requirementsf part
3052 of this title, which containsthe
D e p ar t regulatibn@pertainingto
audits of States, local governmats,
and nonprofit organizations.The State
agencymustensurehat local agencies
meet the audit requirements. The
State agency must ensurethat all
State or local agencyaudit reportsare
availablefor FNSreview.

(Approvedby the Office of Managemenand
Budgetunder controinumber0584 0293)

§247.32 Termination of agencypartici-
pation.

(a) Whenmaya Statea g e n paytiéi-s
pation in CSFP be terminated?While
paragraphs (a)(1), (a)(2), and (a)(3) of
this section,as applicalbe, describethe
circumstancesand basic proceduredor
terminating State agency programs,
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specificactionsand procedureselat
ing to programtermination are more
fully describedn part 30160of thistitle.

(1) Terminationby FNS.FNS may ter-
minatea Statea g e npanyicipation
in CSFP,in wholeor in part, if the
State agencydoesnot complywith the
requirementsof this part. FNS must
provide written notification to the
State agencyof termination,including
the reasondor the action, andthe ef-
fectivedate.

(2) Termination by State agency.The
State agencymay terminate the pro-
gram,in wholeor in part, uponwritten
notification to FNS, stating the rea
sonsand effectivedate of the action.In
accordancewith §247.4(b)(6), which re-
latesto the terminationof agreements,
either party must provide, at min-
imum, 30d a ywsitden notice.

(3) Termination by mutual agreement.
The State a g e n prggasm may also
be terminated,in whole orin part, if
both parties agreethe action would be
in the bestinterest of the program.
The two partiesmust agreeuponthe
conditionsof the termination, includ-
ing the effectivedate.

(b) Whenmaya local a g e n pattid-s
pation in CSFP be terminated?While
paragraphs(b)(1), (b)(2), and (b)(3) of
this section,asapplicabledescribehe
circumstancesnd basicprocedurem
terminationof local agencyprograms,
specificactionsand procedureselat
ing to programtermination are more
fully describedn part 3016of thistitle.

(1) Terminationby Stateagency.The
State agencymay terminate a local
a g e n gaptidpationin CSFPor may
be requiredto terminatea local agenrn
c y Pasticipation, in wholeor in part,
if the local agency does not comply
with the requirementsf this part. The
State agency must notify the local
agencyin writing of the termination,
the reasondor the action, andthe ef-
fective date, and must provide the
local agencywith an opportunityto
appealjn accordancevith §247.35. (The
local agencymay appealthe termi
nationin accordancwrith §247.35.)

(2) Termination by local agency.The
local agency mayterminate the pro-
gram,in wholeor in part, uponwritten
notification to the State agencystat
ing the reasonsand effective date of
the action. In accordance with

§247.33

§247.4(b)(6),whichrelatesto the termi
nation of agreementseither party
must provide,at minimum, 30 d a y
written notice.

(3) Termination by mutual agreement.
The local a g e n prggtam may also
be terminated,in whole orin part, if
both the State andlocal agencyagree
that the action wouldbe in the bestin-
terestof the program. Thetwo parties
must agreeuponthe conditionsof the
termination, including the effective
date.

§247.33 Fair hearings.

(a) Whatis a fair hearing?A fair hear
ing is a processhat allowsa CSFPap-
plicant or participantto appealan ad
verseaction, whichmay includethe de
nial or discontinuancef programben
efits, disqualification from the pro
gram,or a claim to repaythe value of
commoditiesreceived as a result of
fraud. State and local agencieanust
ensurethat CSFPapdicants and par
ticipants understandheir right to ap-
pealan adversectionthroughthe fair
hearing process, which includes pro-
viding written notification of the indi-
v i d urigHt éosa fair hearingalong
with notification of the adversection
Suchnotification is not requiredat the
expirationof acertification period.

(b) Whatare the basicrequirementghe
State agency must follow in establishing
proceduresto be usedin fair hearings?
The State agencymust establishsim-
ple, clear, uniform rules of procedure
to be usedin fair hearings,including,
at a minimum, the proceduresutlined
in this section.The State agencynay
usealternate proceduresf approvedby
FNS. Therules of proceduremust be
available for public inspection and
copying.

(c) How may an individual requesta
fair hearing? An individual or an indi-
v i d ucarétaker may requesta fair
hearingby making a clear expression,
verbal or written, to a State or local
agencyofficial that an appealof the
adverseaction is desired.

(d) How much time does an individual
haveto requesta fair hearing?The State
or local agency mustallow an indi-
vidual at least60 daysfrom the date
the agency mails or gives the indi-
vidual the notification of adverseac
tion to requesta fair hearing.
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(e) Whenmay a Stateor local agency
deny a requestfor a fair hearing?The
State or local agencymay deny a re-
questfor afair hearingwhen:

(1) Therequestis not receivedwithin
the time limit establishedh paragraph
(d) of this section;

(2) The requests withdrawnin writ-
ing by the individual requestinghe
hearing orby an authorizedrepresenta
tive of the individual;or

(3) The individual fails to appear,
without goodcause,for the scheduled
hearing.

() Does the requestfor a fair hearing
have any effecton the receiptof CSFP
benefits? Participantswho appealthe
discontinuance of program benefits
within the 15-dayadvancenotification
period required under 88247.17 and
247.20 mustbe permittedto continueto
receivebenefitsuntil a decisionon the
appealis madeby the hearing official,
or until the endof thep ar t i c
certification period, whicheveroccurs
first. However,|f the hearingdecision
finds that a participant receivedpro-
gram benefits fraudulently,the local
agencymustincludethe valueof bene
fits receivedduring the time that the
hearingwaspendingaswell asfor any
previousperiod, in its initiation and
pursuitof a claim againstthe partici
pant.

(9) What notification must theState or
local agency provide an individual in
schedulinghe hearing?The State or
local agency must provide an indi-
vidual with at least10 d a ya\vance
written noticeof the time and placeof
the hearing,andmustincludethe rules
of procedurdor the hearing.

(h) Whatare thei n d i v rightsia |
the actual conductof the hearing?The
individual must have the opportunity
to:

(1) Examine doauments supporting
the State or locala g e n degisiosbe
foreandduring thehearing;

(2) Be assistedor representedby an
attorneyor otherpersons;

(3) Bring witnesses;

(4) Presentarguments;

(5) Questionor refute testimony or
evidence,including an opportunity to
confront and crossexamineothers at
the hearing;and,

(6) Submit evidenceto help establish
factsandcircumstances.

7 CFR Ch. Il (17 17 16 Edition)

(i) Who is responsiblefor conducting
thefair hearing,and what are the specific
responsibilities of that person?The fair
hearing mustbe conductedby an im-
partial official who does nothaveany
personaktake or involvementn the
decisionand who was not directly in-
volved in the initial adverseaction
that resultedin the hearing.Thehear
ing official is responsibldor:

(1) Administering oathsor affirma-
tions, asrequired bythe State;

(2) Ensuringthat all relevantissues
areconsidered,;

(3) Ensuringthat all evidencenec
essaryfor a decisionto be madeis pre
sentedat the hearing,andincludedin
therecordof the hearing;

(4) Ensuringthat the hearingis con
ductedin anorderly manner,n accord
ancewith dueprocessand

(5) Makinga hearingdecision.

(J Howy i s% adearing decisionmade?The
hearlng official must make a decision
that complieswith Federal laws and
regulations,and is basedon the facts
in the hearingrecord.In makingthe
decision, the hearing official must
summarizehe factsof the case,speci
fy the reasonsfor the decision, and
identify the evidencesupportingthe
decisionand the laws or regulations
that the decisionupholdsThedecision
madeby the hearingofficial is binding
onthe Stateor localagency.

(k) Whatis the time limit for makinga
hearing decisionand notifying the indi-
vidual of the decision?A hearing deci
sion must be made,and the individual
notified of the decision,in writing,
within 45 days of the requestfor the
hgaging. The notification must include
the reasond$or the decision.

() How does the hearing decisionaffect
thei ndi v irataipsol @SEP benefits?
If a hearing decisionis in favor of an
applicant who was denied CSFP bene
fits, the receiptof benefitsmust begin
within 45 daysfrom the datethat the
hearingwasrequestedif the applicant
is still eligiblefor the programlIf the
hearing decisionis againsta partici-
pant, the State or local agencymust
discontinue benefits as soon as pos
sible, or at a date determinedy the
hearingofficial.

(m) What mustbe included inthe hear
ing record? In additionto the hearing
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decision,the hearing record must in-
cludea transcript or recordingof testi
mony, or an official report of all that
transpiredat the hearing,alongwith
all exhibits, papersand requestsnade.
The record must be maintainedin ac
cordancewith §247.29(a). The record of
the hearingmustbe available for pub-
lic inspection andcopying,in accord
ance withthe confidentiality require
mentsunder§247.36(b).
(n) What further stepsmay an indi-

vidual take if a hearing decisionis notin
his or her favor?If a hearing decision

§247.35

view and institute follow-up procedures
to ensurethat local agenciesand sub

distributing agencies correcall defi-

ciencieswithin a reasonableperiod of
time. To ensureimprovedprogramper

formancean the future, the State agen

cy may require that local agencies
adopt specific review proceduresfor

usein reviewingtheir own operations
and those of subsidiariesor contrac

tors. The State agency mustprovide
copiesof review reportsto FNSupon

request.

upholdsthe State or locala g e n acy GAApﬁJrovedby the Office of Managemenand

tion, and a Statelevel review or re-

hearing processis available, the State

or localagencymustdescribeéo the in-
dividual any Statelevel review or re-
hearing process. TheState or local
agencymust also informthe individual

of theright of the individualto pursue

judicial reviewof the decision.

[70 FR 47063, Aug. 11, 2005, asamendeat 79
FR 38751, July 9, 2014]

§247.34 Management reviews.

(a) What mustthe State agencydo to
ensurethat local agencies meeprogram

requirementsand objectives?The State
agerry must establislha managemen

review systemto ensurethat local
agenciessubdistributing agenciesnd
other agenciesconductingprogramac

Budgetunder controlinumber0584 0293)

§247.35 Local agency appeals of State
agencyactions.

(a) What recoursemustthe State agen
cy provide local agenciedo appeala deck
sionthat adverselyaffectstheir participa-
tion in CSFP?The State agencymust
establisha hearing procedureto allow
local agencieso appeah decisionthat
adverselhaffectstheir participationin
CSFR e.g, the terminationof a local
a g e npayiapationin the program.
The adverseaction must be postponed

t until a decisionon the appealis made.

(b) What mustthe Stateagencyinclude
in the hearing procedureto ensurethat
the local agency has a fair chanceto

tivities meet program requirements presentits case? The hearing procedure

and objectives.As partof the system,

the State agencymust perfom an on-
site reviewof all local agenciesand of
all storagefacilities utilized by local

agenciesat leastonceeverytwo years.

mustprovidethe localagency:

(1) Adequateadvancenotice of the
time andplaceof the hearing;

(2) An opportunity to review the
record before the hearing, and to

As partof the on-sitereview,the State presenteviderceat the hearing;

agency mustevaluate all aspectsof
programadministration,including cer
tifi cation procedures, nutrition edu

cation, civil rights compliance, food b
inventory controls

storage practices,
and financial managemensystems.In
additionto conductingon-site reviews,
the State agencymust evaluate pro-
gram administration on an ongoing
basis by reviewing financial reports,
audit reports, food orders,inventory
reports, and other relevant informa
tion.

(b) What mustthe Stateagencydo if it
findsthat a local agencyis deficientin a
particular area of program adnmistra-
tion? The State agencymust record all
deficienciesidentified during the re-

(3) An opportunity to confront and
crossexaminewitnessesand
(4) An opportunityto be represented
y counsel|f desired.
’(¢) Who conductsthe hearing and how
is a decision on the appealmade?The
hearing mustbe condud¢ed by an im-
partial personwho must make a dect
sion on the appealthat is basedsolely
on the evidencepresentedht the hear
ing, and on program legislation and
regulations.A decisionmust be made
within 60 daysfrom the dateof the re-
questfor a hearing,and must be pro-
videdin writing to the localagency.
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§247.36 Confidentiality
or participants.

(a) Can the State or local agency dis-
close information obtained from appli-
cantsor participants to other agenciesor
individuals?State and local agencies
must restrict the useor disclosureof
information obtainedfrom CSFPappli
cants or participants to personsdi-
rectly connectedwvith the administra
tion or enforcementf the progmam,in-
cluding persons investigatingor pros
ecuting programyviolations. The State
or local agencymay exchangeartici
pant information with other health or
welfare programsfor the purpose of
preventingdual participation. Inadd#
tion, with the comsentof the partici
pant, as indicated on the application
form, the State or local agency may
shareinformation obtainedvith other
health or welfare programsfor usein
determining eligibility for those pro-
grams, or for program outreach. How-
ever, the State agency mustsign an
agreement with the administering
agenciedor these programsto ensure
that the informationwill be usedonly
for the specified purposesand that
agenciesreceiving such information
will not further shareit.

(b) Can the Stateor local agencydis-
close the identity of persons makinca
complaint or allegation againstanother
individual participating in or admin
istering the program?The State or local
agency must protect the confiden
tiality, andotherrights, of any person
making allegations or complaints
against another individuapartici
pating in, or administering CSFP, ex
ceptas necessaryo conductan inves
tigation, hearing, or judicial pro-
ceeding.

applicants

§247.37 Civil rights requirements.

(a) What are the civil rights require-
mentsthat apply to CSFP?2State and
local agenciesnust complywith the
requirementsof Title VI of the Civil
Rights Act of 1964 (42 U.S.C. 2000d et
seq), Title IX of the Educaton Amend
ments of 1972 (20 U.S.C. 1681 et seq),
section504 of the Rehabilitation Act of
1973 (29 U.S.C. 794 et seq), the Age Dis-
crimination Act of 1975 (42 U.S.C. 6101
et seq), and titles Il and Il of the
Americanswith Disabilities Act of 1990
(42 U.S.C.12101et seq). State andlocal

7 CFR Ch. Il (17 17 16 Edition)

agenciesnust also comply with the
De p ar t nregulatibns on non
discrimination(parts 15, 15a, and 15b of
this title), and with the provisionsof
FNS Instruction 1132, includingthe
collectionof racial/ethnigdarticipation
data and public notification of non
discrimination policy. State and local
agencies musensurethat no person
shall, on the ground=of race,color, na
tional origin, age, sex,or disability, be
subjectedo discriminationunderthe
program.

(b) How does an applicantor partici-
pant file a complaint of discrimination?
CSFP applicantsor participants who
believe they have beendiscriminated
against should fle a discrimination
complaintwith the USDA Director, Of-
fice of Civil Rights, RoomnmB326W, Whit-
ten Building, 1400 IndependenceAve-
nue, SW.,Washington,DC 20250 9410, or
telephong202) 7201 5964.
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Subpart A--General

§250.1 Generalpurposeand scope.

This part prescribes theterms and
condtions under which donatedfoods
may be obtainedfrom the Department
by Federal,State anddrivate agencies
for usein any Statein child nutrition
programs,nonprofit summercampsfor
children, charitableinstitutions, nutri-
tion programsfor the eldety, the Com-
modity SupplementalFood Program,
the Special Supplemental Nutrition
Programfor Women,Infants, and Chil-
dren, the Food Distribution Programs
on Indian Reservationsand the assist
anceof needypersons.

§250.2 Administration.

(a) Delegationto FNS.Within the De-
partment, FNS shall act on behalf of
the Department inthe administratio
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of the program.FNS will provide as
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price supportauthority, and provided

sistanceto distributing agencies andto distributing agenciesn additionto

evaluate all levels of program oper
ationsto assuretha the goalsof the
program are achievedin the most ef-
fective andefficient mannerpossible.

(b) Delegation to distributing agency.
The distributing agencyis responsible
for effective and efficient administra
tion of program operationsvithin its
jurisdiction and shall administerthe
program in accordance withthe re-
quirementsf this part andFNSguide
lines and instructions. Distributing
agencies may impose additional re-
quirementsfor participation that are
not inconsistentwith the provisionsof
this part, exceptthat this provision
shall not apply to distribution to
householdsn all or part of an Indian
reservation whichs participating in
the Food Distribution Programunder
part 253 and part 254 of this chapter.
The distributing agency shallprovide
guidanceto subdistributing agencies
andrecipient agencieon all aspectsof
programoperations.

(c) Personnel Eachdistributing agen
cy shall provideadequategpersonnelto

legislatively authorized levels of
sistance.

CACFPmeansthe Child and Adult
CareFoodProgram,7 CFRpart 226.

Charitable institutions means public
institutions or nonprofitorganizations,
asdefinedin this section,that provide
a meal serviceon a regularbasisto
predominantly needwpersonsin the
same place withoutmarked changes.
Charitableinstitutions include,but are
not limited to, emergencyshelters,
soup kitchens,hospitals, retirement
homes, elderly nutrition projects;
schools summercamps,serviceinsti-
tutions, andchild andadult careinsti-
tutions that do not participatein a
child nutrition program,or as a cony
modity schml, as they are definedin
this section; andadult correctionalin-
stitutions that conductrehabilitation
programdgor a majority of inmates.

Child care institutionmeans anonresi
dential child care centerthat partici
patesindependentlyin CACFP,or that
participates as a sponsoringorganiza
tion, in accordancevith an agreement

as

administerthe programin accordance with the distributing agency.

with this part.

§250.3 Definitions.

7 CFR part 3016 means theDepart
me n trégalations establishing uni-
form administrative requirementsfor
Federal grants and cooperative agree
ments and subawardd4o State, local,
andindiantribal governmats.

7 CFR part 3019 meansthe Depart
me n trégselations establishing uni-
form administrative requirementsfor
Federal grants and cooperative agree
mentsawardedo institutions of high-
er education,hospitals,and other non-
profit organiations.

Adult care institutionmeansa nonresi
dential adult day carecenterthat par
ticipates independentlyin CACFP,or
that participatesasa sponsoringprga
nization, in accordancevith an agree
mentwith the distributingagency.

AOA meansthe Administration on
Aging, which is the DHHSagencythat
administersNSIP.

Bonus foods means Section 32, Sec
tion 416, and Section709 donatedfoods,
as definedin this section,which are
purchasedunder surplus removal or

Child nutrition programmeansNSLP,
CACFP,SFSP,or SBP.

Commoditiesmeansfoodsdonated,or
available for donation, by the Depart
ment under anyof the legislationre-
ferred to in this part ( s e e
Foodsdd)

Commodityoffer value meansthe min-
imum value of donated foods that the
distributing agency mustoffer to a
schoolfood authority participating in
NSLP each school year. The com
modity offer value is equalto the na
tional permeal valueof donated food
assistancamultiplied by the numberof
reimbursabldunchesservedby the
schoolfood authority in the previous
schoolyear.

Commodityschoolmeans a school that
operatesa nonprofit foodservice,in ac
cordancewith 7 CFRpart 210, butthat
receivesadditional donatedfood assist
ance ratherthan the cash assistance
availableto it underSectiond of the
Richard B. Russell National School
LunchAct (42 U.S.C. 1753).

Contract value of the donated foods
meansthe price assigned bythe De-
partmentto a donated foodvhichshall
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reflecttheD e p a r t cmreentac§us
sition price, transportationand,if ap-
plicable,processingostsrelatedto the
food.

Contractingagencymeansthe distrib-
uting agency,subdistributing agency,
or recipient agencywhich enters intoa
processingontract.

Departmentmeansthe United States
Departmentf Agriculture or the Com
modity Credit Corporation,whichever
is the donorunderthe pertinent legis
lation.

DHHSmeansthe United States De-
partmentof Health and Human Serv
ices.

Disastermeans(a) Any natural catas
trophe (including any hurricane,tor-
nado, storm, high water, wind-driven
water, tidal wave, tsunami, earth
quake, volcanic eruption, landslide,
mudslide, snowstorm,drought), or, re-
gardlessof cause.any fire, flood, or ex-
plosion, in any part of the United
States, which in the determination of
the Presidentcausesdamageof suffi-
cient severity and magnitudeto war-
rant major disaster assistanceunder
the RobertT. Stafford Disaster Relief
and Emergency Assistance Act (42
U.S.C. 5121 et seq) (Stafford Act) to
supplement theefforts and available
resource®f States,local governments,
and disasterrelief organizationsin al-
leviating the damageloss,hardship,or
sufferingcausedhereby;or

(b) Any other occasionor instance
for which, in the deeerminationof the
President,Federalassistanceas needed
to supplementState and local efforts
and capabilitiesto savelives and to
protect property and public health and
safety,or to lessen oravertthe threat
of a catastrophein any partof the
United States.

Disasterorganizationsmeansorganiza
tions authorized by appropriate Fed
eral or State officialsto assistdisaster
victims.

Disaster victimsmeans persons who,
becausef actsof Godor manmadedis-
asters,are in needof foodassistance,
whetheror not they are victims of a
major disasteror an emergencyas de-
finedin this section.

Discount systemmeans a system
wherebya recipient agencypurchases
end productsdirectly from a processor
at an establishedvholesalgrice minus

§250.3

the contractvalueof the donatedfoods
contained inthe endproducts.

Distributing agency meansa State,
Federal or private agency, orindian
Tribal Organization(ITO) which enters
into an agreement withthe Depart
ment for the distribution of donated
foodsto eligible recipient agenciesand
recipientsand the Foodand Nutrition
Serviceof the Departmenwhenit ac
ceptstitle to commoditiedrom the
Commodity Credit Corporation (CCC)
for distribution to eligible recipient
agencies pursuanto the National
Commodity ProcessingSystem. A dis-
tributing agencymay alsobe a recipi
entagency.

Distributor meansa commercial food
purveyoror handlerwhois independent
of a processoland both sells and bills
for the end products delivered to re-
cipientagencies.

Donatedfoodsmeansfoods donated,
or available for donation, by the De-
partmentunderany of the legislation

referredto in this part (see6 6 Co mmo d

iti esob6o)

Elderly nutrition projectmeansa re-
cipient agencyselectedoy the State or
Area Agency on Aging to receive do-
natedfoodsin NSIP, for usein serving
mealsto elderlypersons.

End productmeansa food product
that containsprocessedonatedoods.

Entitlementmeansthe value of do-
natedfoodsa distributingagencyis au-
thorized to receive in a specific pro-
gram, in accordancewith programleg
islation.

Entitlementfoodsmeansdonatedfoods
that USDA purchasesand providesin
accordance withlevels of assistance
mandatedby progranlegislation.

Federal acceptanceservice meansthe
acceptanceserviceprovidedby:

(a) The applicable grading branches
of the De p ar t Ageaulturaldvar-
keting Service(AMS),

(b) TheDe p ar t Reeanal Gyain
InspectionService,and

(c) The National Marine Fisheries
Serviceof the U.S.Departmenof Com-
merce.

Feefor-servicemeans the price by
poundor by caserepresentinga proc
e s s east@fsingredientfother than
donatedfoods),labor, packaging,over
head, andather costsincurred inthe
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conversionof the donatedfoodinto the
specifiedendproduct.

Fiscal year means the period of 12
monthsbeginningOctoberl of any cal
endaryear and endingSeptembeB0 of
the following year.

FNSmeansthe Food and Nutrition
Service of the Departmentof Agri-
culture.

FNSROmeansthe appropriate Food
and Nutrition Service Regional Office
of the Food and Nutrition Service of
the Departmentf Agriculture.

Food service management company
meansa commercial enterpse, non
profit organizationpr public institu-
tion that

is, or may be, contracted

7 CFR Ch. Il (17 17 16 Edition)

(b) A processomwhich has entered
into a processingontract with oneor
more contracting agenciedocatedin a
State other than the onein which ei-
ther the p r o c e @astmr boissness
office is located.

National per-meal value means the
value of donated foods provided for
each reimbursablelunch served in
NSLP in the previoussdool year, and
for eachreimbursablelunch and supper
servedin CACFPin the previousschool
year, as establishedn Section6(c) of
the RichardB. RussellNational School
LunchAct.

Needypersonsneans:

(a) Personsprovidedserviceby chart

with by a recipient agencyto manage table inStitutionS, WhO, becauseof
any aspecbf a recipienta g e n foogd 6tlReir economicstatus, are in needof

servicejn accordancevith 7 CFR parts
210, 225, or 226, or, with respecto char
itable institutions, in accordancevith
this part.To the extentthat suchman
agementincludes theuse of donated

foods, the food service management

companyis subjectto the applicable
requirementsn this part. Howevera
schoolfood authority patticipating in
NSLP that performssuchfunctionsis
not considereda food service manage
ment company. Alsoa commercialen
terprisethat usesdonatedoodsto pre-
paremealsat a commerciafacility, or
to performother activities that meet
the definition of processingn this sec
tion, is considereda processoin this
part, and is subjectto the require
mentsin subpartC of this part.

Householdneansa group of related
or non-related individuals, exclusive of
boarders,who are not residents of an
institution, but who are living as one
economicunit and for whom food is
customarilypurchasednd preparedn
common.lt also meansa single indi-
vidual living alone.

In-kind replacemenmeans replace
mentof lost donatedfoodswith a quan
tity of the samefoodsof U.S. origin
that areof equalor betterqualitythan
the lost foodsandthat are of at least
equal monetarywalue to the Depart
me n toétsf replacingthe lost foods.

Multi-Stateprocessomeans:

(a) A processorwhich has entered
into a processingcontract with con-
tracting agenciesin more than one
State,or

food assistance,

(b) All the membersof a household
who are certified asin needof foodas
sistanceand

(c) Disasterictims.

Nonprofit organizationmeans a pri-
vate orgarization with taxexemptsta
tus underthe Internal Revenue Code.
Nonprofit organizations operated ex-
clusively for religious purposes are
automatically tax-exempt underthe
Internal RevenueCode.

Nonprofit school food service account
meansthe restrictel accountin which
all of the revenuefrom all foodservice
operations conducted for the school
food authority principally for the ben
efit of schoolchildren is retained and
usedonly for the operationor improve
mentof the nonprofit schoolfood sen+
ice.

NSIP meansthe Nutrition Services
Incentive Program, which is adminis
teredby the United StatesDepartment
of Health and Human Services,in ac
cordancewith Section311 of the Older
AmericansAct of 1965(42 U.S.C.3030a).

NSLP means the National School
LunchProgram,7 CFR part 210.

Nonprofit schoolfood servicemeansall
food service operations conducted by
the schoolfood authority principally
for the benefitof schoolchildren, all of
the revenuefrom which is usedsolely
for the operation or improvement of
suchfoodservices.

Performance supplyand surety bond
meansa written instrument issuedby
a surety companywhich guarantees
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performanceand supply of end prod
ucts by a processounderthe terms of
aprocessingontract.

Processingneansa commerciaknter
p r i sseod acommerciafacility to:

(a) Convertdonatedfoodsinto an end
product;

(b) Repackagelonatedfoods;or

(c) Usedonatedfoodsin the prepara
tion of meals.

Processormeansa commercialenter
prisethat processedonatedfoodsat a
commerciaffacility.

Recipient agenciesmeansagenciesor
organizations that

§250.3

Theterm 6 hdghschoolgradeoru n d er 6 6

includes classesof preprimary grade
when recognized agpart of the edu
cationsystenof the States;

(b) Any public or nonprofit private
classesof preprimarygradewhenthey
are conductedn those schoolsdefined
in paragraph(a) of this definition haw
ing classesof primary or of higher
grade;

(c) Any public or nonprofit private
residential child care institution, or
distinct partof suchinstitution, which
operates principally for the care of

receive donatedchildren, and if private, is licensedto

foods, in accordancewith agreements provide residential child care services

signedwith a distributing agency,or
with anotherrecipientagency.

Recipientsmeans persons receiving
donatedfoods, ormeals containing do-
nated foods, provided by recipient
agencies.

Recipientagenciesmeans nonprofit
summercampsfor children,charitable
institutions, nutrition programs for
the elderly, disaster organizations,
school food authorities, schools,non-
residential child care institutions,
serviceinstitutions, and welfareagen
cies receiving foods for their own use
or for distribution to eligible recipi
ents.

Refund application meansan applica
tion by a recipientagency inany form
acceptablgo the processor whiclter
tifies purchasef endproductsand re-
questsa refundof the contractvalueof
the donatedfoodscontainedin the end
productspurchased.

Refund systemeansa systemwhere
by a recipientagencypurchases proc
e s s endPreductsand receivesfrom
the processoa paymentequivalentto
the contractvalueof the donatedfoods
contained inthe endproducts.

Reimbursablanealsmeans meals that

underthe appropriatelicensingcodeby
the State or a subordinatdevelof gow
ernment, excepfor residentialsummer
campswhich participate in the Sum-
mer Food Service Progam for Chil-
dren, Job Corpscentersfundedby the
Departmentdf Laborandprivate foster

homes. The term 6 6 r e s i cthilel n t

carei n s t i tincludiesjout & diad
limited to: homes forthe mentally,
emotionally or physically impaired,
and unmarried mothers and their in-
fants; grouphomes;halfway houses; or
phanages; temporary shelters for
abusedchildren and for runaway chil-
dren; longterm care facilities for
chronically ill children; andjuvenile
detentioncenters A long-term carefa-
cility is a hospital, skilled nursingfa-
cility, intermediate care facility, or
distinct part thereof,whichis intended
for the careof children confinedfor 30
daysor more;or

(d) With respect tothe Common
wealth of Puerto Rico, nonprofit child
care centerscertified as suchby the
Governorof PuertoRico.

Schoolfood authority meansthe gow
erning body which is responsiblefor
the administration of one or more

meet the nutritional standards estab schoolsand whichhasthe legalauthor

lished in Federal regulations per
taining to NSLP, SFSP, and CACFP,
andthat are served toeligible recipi
ents.

SBPmeansthe SchoolBreakfastPro-
gram,7 CFR part220.

Schoolmeans(a) An educationalunit
of high school grade or under, recog
nizedas part of the educationakystem
in the State andoperatingunderpublic
or nonprofit private ownershign a sin-
gle building or complexof buildings.

ity to opeate a nonprofit schoolfood
service therein or otherwise approved
by FNSto operatethe NSLP.

Schoolyear means the period of 12
months beginningJuly 1 of any cal
endaryear and endingJune 30 of the
following calendarear.

Secretarymears the Secretaryf Ag-
riculture.

Section4(a) meanssection4(a) of the
Agriculture and ConsumeProtection
Act of 1973, as amended?7 U.S.C. 612c

547



§250.3

note). Section4(a) authorizesthe pur-
chaseof foodsfor distribution to main-

7 CFR Ch. Il (17 17 16 Edition)

in charitableinstitutionsto the extent
that needypersonsireserved.

tain the traditional level of assistance Section709 meanssection 709 of the

for food assistancgrogramsas are auw
thorized by law, including institutions,
supplemental feeding programs, dis-
aster areas, summer camps for chil-
dren,the Trust Territory of the Pacific
Islands, and Indians whenevera tribal
organization requests distribution of
federallydonatedfoods under section
4(b) of the Food Stamp Act of 1977 (7
U.S.C. 2013(b)).

Section6 means sectio® of the Na-
tional School Lunch Act, as amended
(42 U.S.C. 1755) Section 6 authorizes
the purchaseof foodsfor distribution
to schools and institutions partici-
pating in child nutrition programs
under the National School Lunch Act
and specifies thelevel of
whichis to be provided.

Sedion 14 meanssectionl14 of the Na-
tional School Lunch Act, as amended
(42 U.S.C. 1762a).Sectionl14 authorizes
the purchaseof foodsfor distribution
to maintain the annually programmed
level of assistancéor programscarried
on under the National School Lunch
Act, the Child Nutrition Act of 1966,
and title Il of the Older Americans
Act of 1965.

Section32 meanssection32 of Pub.L.
74i 320, as amended7 U.S.C.612c). Sec
tion 32 authorizedhe Departmento
purchase nonbasic prishable foods
available under surplusemoval oper
ations, for the purposeof encouraging
the domestic consumption of such
foodsby diverting them from the nor-
mal channelsf tradeor commerce.

Section311 meansSection 311 of the
Older AmericansAct of 1965 (42 U.S.C.
3030a),whichauthorizesState Agencies
on Aging under Title 1ll of that Act,
andany Title VI grantee(IndianTribal
Organization)under that Act, to re-
ceive all, or part, of their NSIPgrant
asdonatedfoods.

Section 416 meanssection 416 of the
Agricultural Act of 1949, as amended(7
U.S.C. 1431). Section416 authorizeshe
Departmento donatebasic nonperish
able foods acquiredthrough Federal
price-support operations for use by
needy persons,for use in nonprofit
school lunch programsand nonprofit
summercamps forchildren, andfor use

Food andAgricultural Act of 1965, as
amended7 U.S.C. 144641). Section709
authorizesthe purchaseof adequate
suppliesof dairy productdo meetthe
requirementsof schools,domesticre-
lief distribution, and other programs
authorized by law when the stocks of
the CommodityCredit Corporationare
insufficient to meet those require
ments.

Serviceinstitutions means recipient
agencieshat participatein SFSP.

SFSPmeansthe SummerFood Sen+
ice Program,7 CFR part225.

* * * * *

assistance Single inventoy managemenmeans

the comminglingin storageof donated
foodsand foodsfrom other sourcesand
the maintenancef a singleinventory
recordof suchcommingledfoods.

Similar replacemenmeans replace
mentof lost donatedfoodswith a quan
tity of similiar foodsof U.S. origin of
the same typesas those normally do-
nated by the Departmentand of at
least equalmonetaryvalueto the De-
p ar t meost bf eplacingthe lost
foods. Such replacementshall be sub
jectto the approwalof the FNSRO.

Situationof distressameans(a) A hurri-
cane,tornado,storm, flood, high water,
wind-driven water, tidal wave, tsu
nami, earthquake,volcanic eruption,
landslide, mudslide, snowstorm,
drought, fire, explosion,or other nat
ural catastrophenot declaredby the
Presidento be a disaster,but which,
in the judgmentof the distributing
agency, warrantsthe use of USDA
commodities for congregate feeding;
and

(b) Any other situation not declared
by the Presidentto be a disasterbut
which, in the judgmentof FNS, war-
rants the useof USDA commoditiesfor
congregate feeding or household dis-
tribution.

Stateand United Statesneansany one
of the 50 Statesthe District of Colum-
bia, Puerto Rico, the Virgin Islands,
Guam, AmericarBamoa,and the Trust
Territory of the Pacificlslands.

StateAgencyon Aging means:
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(a) The State agencythat has been
designated by the Governor and ap-
provedby DHHSto administe the Nu-
trition Serviceslncentive Program;or

(b) The Indian Tribal Organization
thathasbeenapprovedby DHHSto ad
ministerthe Nutrition Serviceslncen
tive Program.

Storagefacility means an operation
that provideswarehousingervices,or
providesboth warehousingand delivery
services.

Subdistributingagencymeans aragenr
cy performingone ormore distribution
functions for a distributing agency
otherthan, or in additionto, functions
normally performedby common car
riers or warehousemerA subdistrib
uting agencymay also be a recipient
agency.State and local agenciesand
Indian Tribal Organizations admin
istering the Emergency FoodAssist
ance Program,the Food Distribution
Program on Indian Reservations,or
the Commodity SupplementalFood
Program, aresubdistributingagencies
subjectto all provisionsrelative to
subdistributing agenciescontainedin
this part, unless specifically exempt
under part 251, part 253, part 254, or
part247of this chapter.

Substitutedfood means domestically
produced foodthat is purchasedor
manufacturedby a processor ands
substitutedfor donated food.

Substitutiormeans:

(a) The replacementof donatedfoods
with like quantities of domestically
producedcommercialfoodsof the same
genericidentity andof equalor better
quality (i.e. cheddarcheese focheddar
cheesenonfat dry milk for nonfatdry
milk, etc.).

(b) In the caseof donatednonfatdry
milk, substitution as definedunder(a)
of this definition or replacementwith
an equivalentamount,basedon milk
solids content, of domestically pro-
ducedconcentratedkim milk.

(c) A processorcan substitute com
mercial product for donated com
modity, asdescribedn paragraph(a) of
this section without restrictionsunder
full substitution. The processomust
return to the contractingagency,in
finished end products,the samenum-
ber of poundsof commodity that the
processororiginally receivedfor proc

§250.10

essingunderfull substitutian. This is
the 100-percenyield requirement.

(d) A processorcan substitute com-
mercial product for donated com-
modity product, as describedin para
graph (a) of this section,with somere-
strictions under limited substitution.
Restrictionsinclude, but are not lim-
ited to, the prohibition againstsub
stituting for backhauledoultry com-
modity product.FNSmay alsoprohibit
substitution of certain types of the
same genericcommodity. (For exam
ple, FNS may decideto permit substi-
tution for bulk chicken but not for
cannedchicken.)

Summecampmeansa nonprofit or
public camp for children aged 18 and
under.

Welfareagencymeansa public (Fed
eral, State or local) or private agency
offering assistanceon a charitable or
welfarebasisto needy personsyho are
not residentsof an institution, andto
Tribal councils designatedby the Bu-
reauof Indian Affairs.

[53 FR 20426, Juneg3, 1988, as amendeat 53
FR 20598, June6, 1988; 53 FR 27475, July 21,
1988; 58 FR 39120, July 22, 1993; 59 FR 16972,
Apr. 11, 1994; 59FR 62983, Dec. 7, 1994; 62FR
8365, Feb. 25, 1997; 62 FR 53729, Oct. 16, 1997,
64 FR 72902, Dec. 29, 1999;67 FR 65014, Oct. 23,
2002; 73 FR 46183, Aug. 8, 2008]

Subpart B& General
Operating Provisions

§250.10 Eligible distributing and sub-
distributing agencies.

(a) State and FederalagenciesFederal
agenciesmsndsuchState agenciessare
designated by the Governor of the
State, or by the State legislature,and
approvedby the Secretaryare eligible
to becomalistributing agencies.

(b) Private agenciesWhere distrib-
uting agenciesare not permitted by
law to makedistribution to private re-
cipient agenciesor to any classof pri-
vate recipient agency private agencies
whichagreeto makedistribution of do-
nated food on a Statewide basis and
which apply directly to FNS, and are
approvedoy the Secretaryare eligible
to becomaistributing agencies.

(c) SubdistributingagencieslIf distrib-
uting agencis use subdistributing
agenciego distribute donatedfoods,
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the distributing age nci es 6
ities to the Department foroverall
managementand control of the dis
tribution programshall not be dele
gatedto such subdistribinng agencies.

§250.11 Eligibility determination for
recipient agenciesand recipients.

(a) Verification of recipient agency eli-
gibility. Distributing agenciest the re-
quesbf FNSshall:

(1) Verify that recipientagencieseg-
istered topatrticipate in the National
Commodity Processing (NCP) Program
havea currentagreemenwith the dis-
tributing agencyto receive donated
foodin accordancevith §252.1(c)and

(2) Report the results of such
verification to FNS within timeframes
determinedby FNS.

(b) Eligibility of recipientagenciesnd

7 CFR Ch. Il (17 17 16 Edition)

pare $Vheo necuestedby the Depart

ment an eligible agencyshall present
evidenceof its authority to enterinto

suchagreementslhe agreementshall
be consideredpbermanent,with amend

ments initiated by distributing agen

cies, or submittedby them at the De-

p ar t mrequdasthaks of which shall
be subjectto approvalby the Depart

ment.

(b) Distributing agency agreements.
Distributing agencieshall enter into
written agreementsvith all subdistrib
uting agencies, recipientagencies,
warehousescarriers,or other entities
to which distributing agenciesdeliver
donatedfoodsundertheir distribution
program.Distributing agenciesshall be
responsible forensuringthat program
integrity is maintainedoby all entities
with whom agreementsare entered

recipients. Distributing agencies shallinto. All agreementsshall containsuch

determinehe eligibility of any agency
which submits an application for par
ticipation in the program.Distributing
agencies shallconsider thepast per
formance of
approving applicationsfor participa
tion. Oncea recipient agencyhasbeen

terms and conditions as the distrib-
uting agencydeemsnecessaryto en
surethat:

(1) The distribution and useof do-

recipient agencies whennated foodsis in accordancewith this

part,
(2) Subdistributing agencies,recipi

determinedo be eligible for participa ent agecies,warehouses;arriers, or
tion in the program,the distributing other personsto whom donatedfoods
agencyshall enter into an agreement are deliveredby the distributing agen

with the agencyin aacordancewith

§250.12(b)and make donatedfood avail
able. Distributing agenciesshall im-
poseuponwelfare agenciesghe respon
sibility for determiningthat recipients
to whom welfareagenciedistribute
donated foods are eligible: Provided,
however: That the State agency or
FNSRO administering the applicable
programshall determinethe eligibility

underthis part of schoolfoodauthori

ties participating under part 210 or
part 220, or sponsorarticipating in

the SummerFood Seavice Programfor
Childrenunder part 225, of this chap
ter, andof nonresidentialchild carein-

stitutions participating in the Child
Care Food Program under part 226 of
this chapter.

§250.12 Agreements.

(a) Agreementsvith Department.Prior
to the beginningf a distribution pro-
gram, distributing agenciesshall enter
into written agreements withhhe De-
partmentwhich shall incorporatethe
terms and conditionssetforth in this

cy are responsibleéo the distributing
agencyfor any improperdistribution
or useof donatedfoodsor for any loss
of, or damageto, donatedfoodscaused
by their fault or negligence,

(3) Subdistributing agencies ande-
cipient agencieshave and preservea
right to assertclaims againstother
personsto whomdonatedfoodsare de-
livered for care, handling or distribu-
tion, and

(4) Subdistriuting agencies ande-
cipientagenciesvill take actionto ob-
tain restitution in connection with
claims forimproperdistribution, useor
lossof, or damageo, donatedfoods.

(c) Duration of distributing agency
agreemen® (1) Recipient agencies.Dis
tributing agency agreementwith re-
cipient agencies shallbe considered
permanent, with amendmentsto be
made asnecessaryDistributing agen
cies shall ensurethat recipient agen
cies provide, on a timely basis, by
amendment tothe agreement,any
changed informationjncluding, but
not limited to, any changegesulting
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from amendmentsto Federal regu
latory requirements and policy and
changedn site locations, and number
of mealsor needypersongo be served.

(2) Subdistributing agencies, carriers,
and other entities.Distributing agency
agreementsvith subdistributingagen
cies (as definedin §250.3) that arenot
recipientagenciescarriers,andother
entitiesshallbe in effect for notlonger
than oneyear, and shall providethat
they maybe extendedt the optionof
both parties for two additional one
year periods.The party contracting
with the distributing agencyshall up-
date all pertinent information and
demonstratéhat all donatedfood re-
ceivedduring theperiodof the previous
agreementhas beenaccountedfor, be-
foreanagreementis extended.

(3) Termination of agreementsAgree
mentsmay be terminated for causeby
either party upon30 daysnotice.

[53 FR 20426, Juneg3, 1988, as amendeat 62
FR 53729, Oct. 16, 1997; 73 FR 46184, Aug. 8,
2008]

§250.13 Distribution and control of do-
nated foods.

(a) Availability and use of donated
foodsd (1) General. () Donaed foods
shall be availableonly for distribution
and use in accordancewith the provi-
sionsof this part and,with respecto
distribution to household=on all or
part of an Indian reservationof parts
253 and254 of this chapter.

(i) Donatd foodsshall not be sold,
exchanged or otherwise disposed of
without the approvalof the Depart
ment.

(iii) Donated foods which are pro-
videdaspart of an approvedoodpack

§250.13

thorized level of assistance must be
approvedy the appropriateFNSRO.

(iv) Fooddonatedunder section 32 of
Public Law 74i320 (7 U.S.C. 612c) may
also be transferredby recipient agen
cies to eligible recipient agencies
which are distributing donatedfoods
underpart 251 of this chapterA trans
fer betweenrecipient agenciesand eli-
gible recipient agenciesmay be made
only with the prior approvalbf the dis-
tributing agencyandthe State agency
responsibldor administering TEFAP.

(v) All transfers of donated foods
shall be documentedSuchdocumenta
tion shallbe maintainedin accordance
with the recordkeepingequirements
in 88250.16 and 251.10(apf this chapter.

(2) Quantities.(i) Theguantity of do-
nated foodsto be made available for
donationunderthis part shallbe deter
minedin accordancevith the pertinent
legislation and the program obliga
tions of the Departmentand shall be
such as can be effectivelydistributed
to further the objectivesf the perti
nentlegislation.

(i) Donatedfoodsshall be requested
and distributed only in quantities
which can be consumed withoutwvaste
in providing food assistancdor persons
eligible under this part. Distributing
agenciesshall impose similarrestric
tions onrecipientagencies.

(3) MinimumdonationsFoodsshall be
donatedonly in suchquantities awwill
protect the lower truck load freight
rate, exceptas the Departmentdeter
minesto be in the bestinterestof the
program.

(4) Allocations.As foodsbecomeavail
able for donation,FNS shall notify dis-
tributing agenciesregarding the do-
nated foods,the classor classesf re-

age or authorized level of assistance cipient agenciesor recipients eligible

may be transferredbetweenlike recipi-
ent agencie®nly with prior authoriza
tion of the distributing agency. Do-
natedfoodswhich are providedin add#
tion to the St a tawhdrizedlevel of
assistanceamay be transferredbetween
recipient agencieswvhich are eligible to
receive such foodswith the prior au
thorizationof the distributing agency.
Howeverthe transfer of donatedfoods

betweerunlike recipient agencies (e.g.,

from schools to charitable institu-
tions), which have been provided as
partof anapprovedoodpackageor au

to receivethem,andany speciakerms
and conditionsof donation and dis-
tribution whichattachto a particular
donatedfood, in additionto the general
termsandconditionssetforth herein.

Whena commodityis availablein
limited quantities, the Department
shall allocate suchcommoditiesamong
the Statesusingallocationpercentages
which are basedon appropriategpartici
pation datafor the programdesignated
to receiveahe commodity.

(55 Commodityalue. Distributing
agenciesshall establish a value for
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each commodity for school food au
thorities and nonresidentialchild and
adult careinstitutions for purpose®f
offering and crediting each recipient
agency with the correct amount of
commodities to fulfill planned com
modity assistancelevels (i.e., volume
of commoditiesexpectedo be needed
in orderto meetthe anticipatedassist
anceat the local level, as determined
by the distributing agency)Eachcom-
modity valueshall be usedconsistently
throughait the State to value com
modities. The distributing
shall documentand maintain on file
for FNSreviewthe methodusedto de
termine commodity values. Distrib-
uting agencies shallnotify recipient
agenciesof the costperpoundusedto
valuecommoditiesat the time a com
modity is offeredto recipientagencies.
If the costusedto credit a commodity
differs from the cost usedto offer a
commodity,distributing agencieshall
also advise recipient agenciesof the
cost usa to credit a commodity. To
value a commodityofferedto a recipi
ent agencyandto credit a commodity
towards a recipientagency 0 s
commodity assistancdevel, distrib-
uting agenciesshall useoneof the fol-
lowing: The actual costperpounddata
usedto chargea St a ttanéhadityen-
tittement; the estimated cogper
pound data provided by the Depart
ment; or the USDA commodity file
costasof a specifieddate. Actual cost
data shall be definedas the costper
pound for an individual commodity
chargedo aS t a ergitermentonthe
Entitlement FoodOrderReport,which
is basedon the USDA purchasecost.
Estimatedcostdatashall be definedas
the cost provided by USDA on cont
modity survey memoranda.The USDA
commodityfile costshall be definedas
the costthat is listed for a commodity
as of a date specifiedby the distrib-
uting agency. For purposesof com
plying with OMB Circular Ai133, Au-
dits of States,Local Governmentssnd
Non-Profit Organizationon inventory
valuation,
comply with guidanceprovided by the
Foodand Nutrition Service.(For avail
ability of OMB Circularsreferencedn
this paragrapha),see5 CFR 1310.3.)

(6) Announcemenand deliveryof com
modities. The Departmentshall make

7 CFR Ch. Il (17 11 16 Edition)

everyreasonableffort to arrangecom-
modity deliveriesbasedn information
obtained from distributing agencies.
Howeverthe Departmentshall not be
held fiscally responsiblefor any delay
in delivering or for nondeliveryof do-
nated foodsdue to any cause.Distrib-
uting agencieshall maintain monthly
distribution scheduleswhich provide
for equitable and reliable deliveriesto
recipient agencies, recognize local
hoursof opemtion, holidays and vaca
tions and,whenevepossible other spe

agenciescial needsof recipient agencies.Upon

requestby the recipientagency.the
distributing agency maymake deliv-

erieslessfrequentthan monthly when
the distributing agency deternines
that monthly serviceis not cost effec

tive, dueto distanceor the sizeof a

food order, or other necessaryeasons,
such as seasonalschool closuresDis-

tributing agenciesshall notify recipi

ent agencie®f:

() GeneralUSDA purchaseinforma
tion at leastquarterly;

(ii) Anticipated State delivery sched
ules at least quarterly, includingthe
tyges$ amah quarditiesof commodities
available;and

(iii) Changes indelivery schedules
whensuchchangesaffectthe recipient
agency.

(7) Demongationsand tests.Not with-
standing any other provision of this
part, a quantity of any food donated
for use by any recipient agencyor re-
cipient may be transferredby the dis-
tributing agency orby the recipient
agencyto bona fide experinental or
testing agencies, orfor usein work-
shops, orfor demonstrations or tests
relating to the utilization of such do-
nated food by the recipient agencyor
recipient.No suchtransfer by any re-
cipient agencyshall be madewithout
the approwal of the appropriatedistrib-
uting agency.

(b) Processin@gand other costs.The De-
partmentshall pay such processinge-
processing, transportinghandling and
other chargesaccruingup to the time

recipient agencies shallof transferof title to distributingagen

ciesas is deemedn the bestinterest of
the Department.

(c) Transferof title. Title to donated
foodsshall passto distributing agen
cies upon their acceptanceof donated
foods at time and place of delivery
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limited, however,by the obligation of
the distributing agencyto use such do
nated foodsfor the purposesand upon
the terms and conditionsset forth in
this part.

(d) Distribution of donatedfoodsto re-
cipient agencies or recipient® (1) Dis-
tribution. Donated foods shall be dis-
tributed only to recipientagenciesand
recipients eligible to receive them
under this part (seesubpartD). Dis-
tributing agencies shalrequire that
welfare agenciesand disasterorganiza
tions distribute donatedfoodsonly to
recipients eligible to receive them
underthis part. It shall notbe deemed
a failure to complywith the provisions
of this part if recipientagencieserve
mealscontaining donatedfoodsto per
sonsother than thosewho are eligible
under this part, whensuch persons
share commonpreparation, serving or
dining facilities with eligible persons
(needy persons, childreparticipants
in nutrition programsfor the elderly)
and at least one of the following is
true:

(i) Such other personsare common
beneficiarieswith the eligible persons
of the progranof the recipientagency,
or

(i) Such other personsare few in
numbercomparedto the eligible per
sonsandreceivetheir mealsasan inci-
dert of their serviceto the eligibleper
sons.

Suchother personsnclude, but arenot

limited to teachers, disasterelief

workers,and staff membersNothingin

this paragraph shalbe construedas

authorizing allocation or issuance of
donatedfoodsto recipient agenciesn

greaterquantity than that authorized
for the assistanceof personseligible

underthis part.

(2) Normal food expenditures.Section
416 donatedfoodsshall not be distrib-
uted to any recipient agenciesor re-
cipients whos normal food expendi
tures arereducedecausef thereceipt
of donatedfoods.

(e) Improper distribution, loss of or
damageto donatedfoods.(1) If a distrib-
uting agencyimproperlydistributes or
usesany donatedfoodsor causedoss of
or damageto a donatedfood through
its failure to provide proper storage,
care or handling,the provisionsset
forth in §250.15(c)shall apply.

§250.13

(2) In instanceswhenit is determined
by a distributing agencythat a claim
exists against a subdistributing agen
cy, recipient agency,warehouse, car
rier, processoor other personthe dis
tributing agencyshall pursueclaimsin
accordancevith §250.15(c).

(f) Disposition of damagedor out-of-
condition foods. Donated foods which
are foundto be damagedr out-of-con
dition andare declaredunfit for human
consumptiorby Federal,State or local
health officials, or by other inspection
servicesor personsdeemedcompetent
by the Departmentshall be disposedof
in accordancevith instructionsof the
Department.Suchinstructions may di-
rectthat unfit donatedfoodbe:

(1) Sold in a manner prescribedby
the Departmentwith the net proceeds
thereofremittedto the Department;

(2) Sold in a manner prescribedby
the Department with theproceeds
thereof retained for usein accordance
with the provision=f §250.15(f);

(3) Usedin suchmanneraswill serve
a useful purposeas determinedby the
Departmentpr

(4) Destroyedin accordancewith ap-
plicable saniation laws and regula
tions.

Upona finding by the Departmentthat
donatedfood are unfit for humancon-
sumptiomat the time of delivery to the
distributing agencyand whenthe De-
partment or appropriate health offi-
cials require that such donatedfoods
be destroyedthe Departmentmay pay
to the distributing agency any ex-
pensesincurred in connection with
such donated foods as determined by
the DepartmentThe Departmentmay,
in any event, repossesdamagedor
out-of-condition donatedfoods.

(0) Replacementf damaged commod
ities. (1) The Departmentshall replace
donatedfoodsreceivedby distributing
or recipientagenciesvhen:

(i) The distributing agency docu
ments that the donated foods were
stde, spoiled, outof conditionor not
in compliance with USDA specifica
tions at the time they weredelivered
by the Department;

(i) The donatedfoodshavebeenpro-
videdaspart of the St a awhorized
level of assistancdentitiement) as es
tablishedby law; or, whenthe donated
foodshavebeenprovidedin addition to
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the St a endtl@msentput the total
amountof the specific donatedfood
which the distributing agency can
orderis limited by the Department;

(iii) The loss is reported to the
FNSRO within three months of the
date the donatedfoodswerereceivedin
the State, exceptthat for canneccom-
modities the reporting deadlineshall
be six monthsafter receipt;

(iv) A signedconsignegeceiptor ac
ceptabé written documentatiorof de
livery is submitted to the FNSRO;and

(v) At therequesbf the Department,

7 CFR Ch. Il (17 17 16 Edition)

hasreplacedhe donatedfoods,the dis-
tributing agency shallmake arrange
ments for providing replacement do-
nated foods to the recipient agency
whichincurredthe loss.

(5) In instancedsn whichit is deter
minedthat the donatedfoodswerein
goodconditionat the time they were
deliveredby the Departmentthe cost
of the reinspectionshall be borne by
the distributing agencyandthe distrib-
uting agency shall follow the claims
procedurescontained in §250.15(c) of
this part and FNS Instruction 4101,

the product has beenreinspected and Non-Audit Claims® FNS Distribution

has been determined to be stale,
spoiled,out of conditionor notin com
pliance with USDA specifications.

(2) In instancesn which a recipient
agency seekseplacementof donated
foods,the recipient agencyshall sub
mit the informationlisted aboveto its
distributing agency.The distributing
agencyshall promptly submit the in
formaion to the FNSRO.

(3) Replacemenbby the vendorshall
be madewith either the sameor simi-
lar food agreedto by the Department.
Physicalreplacemenshallbe on aper
pound or percase basis. In rare in-
stances,and only with the approvalof
the Department, distributing agency
and recipient agency,vendor replace
ment will be madewith a cash pay
ment to the recipient ordistributing
agency Any suchcashpaymentsshall
be usedto purchasereplacementcom-
moditieswhich are the sameor similar
to the original commoditiesCashpay
mentsshallbe madeon the basisof the
dollar value establishedoy the Depart
ment of the donated foodt the time
the productwasdelivered orthe cost
to the Department forreplacement,
whicheveris highe.

(4) Replacemenby the Department
shallbe with eitherthe sameor similar

Program.

(h) RedonationsWhenevera distrib-
uting agencyhas any donatedfood on
handwhichit cannotefficiently uti-
lize, it shall immediatelymake a re-
quest to the appropriate FNSRO,in
writing, for instructionsasto the dis-
position of such donatedfood. Distrib-
uting agencies requestinguthority
from the Departmento makeredona
tion of ary donatedfoodsshall, upon

the Depart ment bBavse suck qu e st

donated foods federally inspected. Ex
pendituresncurredby the distributing
agencyas a result of redonationshall
be handled in accordance with
§250.15(e).

() Embezlementmisuse,theft, or ob-
tainmentby fraud of donatedfoodsand
donated foodrelated funds, assets, or
property. Notwithstanding paragraph
(c) of this sectionconcernindgransfer
of title to donatedfoods,whoeverem-
bezzleswillfully misapplies,steals, or
obtainsby fraud, donatedfoodsor any
funds,assetspor property deriving from
donatedfoodsor whoeverreceives,corn
ceals, or retains such donatedfoods,
funds, assets,or property for his/her
ownuseor gain, knowingsuchdonated
foods, funds, assets,or property have
been embezzled, willfully misapplied,

food or by creditingthe S t a endtl@ s stolen, or obtained by fraud shall be
ment or cap. Physical replacement subject to Federal criminal prosecu

shall be on a perpoundor percase
basis. Entittlement or cap crediting
shallbe equalto the dollar valueor the
numberof poundswhich was deducted
fromthe St a ergitterementor capfor
that shipment. The Departmentshall
arrangefor deliveryof the replacement
donatedoodswhenthe quantitiesto
be deliveredare sufficient to make it
cost effective. Oncethe Department

tion undersectionl2(g) of the National
School Lunch Act, as amended (42
U.S.C.1760(g)) or section4(c) of the Ag-
riculture and ConsumeProtection Act
of 1973, asamended7 U.S.C.612c note).
For the purposeof this paragraph

O 6 f uassets,or pr o p eincluded 6

but are not limited to fundsaccruing
from the saurcesidentified in §250.15(f)
(1) and (2), donatedfoodswhich have
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beenprocessednto different end prod

ucts as providedfor undersubpartC of

this part, andthe containersin which

donatedfoods have beenreceivedfrom

the Department.Distributing agencies
shall immediately notify FNSRO of
any suspectediolation of section12(g)

or section 4(c) to allow the Depart

ment, in conjunctionwith the U.S.De-

partment of Justice, to deternine

whether Federakriminal prosecution
under sectionl2(g) or section4(c) is

warranted. Prosecutionof violations
by the FederalGovernmenshall not

relieve any distributing agencyof its

obligation to obtain recovery forim-

properly distribueéd or lost donated
foods,asrequiredby §250.15(c).

()) Commodity specificationsDistrib-
uting agenciesshall make summaries
of commodity specificationsavailable
to recipientagenciesiponrequest.

(k) Commodityacceptabilityreports.To
ensurehat the Departmenis kept ap-
prised of the commoditiesand pack
agingthat are preferredby recipients
and participating agencies,informa
tion shallbe collectedasfollows:

(1) Information collection. Distributing
agenciesshall obtain information from
recipientagenciesvhichreflects:

(i) The types and formsof donated
foodsthat are most useful to recipi
ents;

(i) Commodity specification rec
ommendationsand

(iii) Requests for optionsegarding
package sizes and forms of commod
ities.

(2) SsSamplesand representationThe
distributing agencyshall collect infor-
mation from recipient agenciesfrom
each of the following program cat
egories: TheNational School Lunch
Program, the Child and Adult Care
Food Program, the Nutrition Program
for the Elderly, the Commodity Sup
plementalFoodProgram,andthe Food
Distribution Program on Indian Res
ervations. At a minimum,distributing
agenciesshall obtain this information
from a sampleof at leastl0 percentor
100 recipient agenciesn eachprogram
category, whicheveris less.To ensure
that the sampldas representativef all
recipient agencies, distributingagen
cies shall considerthe size andgeo
graphiclocation of all recipient agen
cies within the State and alternate

§250.14

amongthem so that overtime eachre-
cipient agencyis provided anoppor
tunity to expressits views. Distrib-
uting agenciesare encouragedo ex-
tract information regarding com
modity acceptabilityfrom all avaiable
sources.

(3) Timeframesfor submissionDistrib-
uting agencieshall submitcommodity
acceptability reports to the appro
priate FNSRO Dby April 30th of each
year onform FNS 663.

[53 FR 20426, June3, 1988, as amendeat 53

FR 22469, Junel6, 1988; 53 FR 27475, July 21,
1988; 58 FR 39120, July 22, 1993; 62 FR 53730,
Oct. 16, 1997; 64 FR 72902, Dec. 29, 1999; 67 FR

65015, Oct. 23, 2002]

§250.14 Warehousing, distribution and
storageof donated foods.

(a) Standardgor Warehousingand Dis-
tribution Systemd& (1) Use of cost efficient
and effective facilities. Distributing
agenciesshall usethe most cost effec
tive and efficient systemfor providing
warehousingand distribution services
to recipientagenciesFor the purpose
of this part, commercialfacilities are
defined as enterprisesthat provide
commercial warehousing servicesor
commercial deliveryservices, orthose
commercial enterpriseshat provide
both warehousingand delivery serv
ices.

(2) Timefamesfor evaluation.All dis-
tributing agencieshall evaluatetheir
current warehousinagnd distribution
systems. Initial evaluationsshall be
submittedto the FNSROby June 30,
1990. Subsequent evaluationdf non
commercialsystemsshall, at a min-
imum, be submitted to FNS every
three yearsby March 31.

(3) Evaluation of currentsystemsThe
evaluationof the systemin placeshall,
at a minimum, include the following
information:

(i) A descriptionof the principal
warehousing/déerery techniques used
by the distributing agency. Thede
scription shouldinclude:

(A) The frequencyof delivery avail
able;

(B) Thetimeframesfor making deliv-
eries;

(C) The type of delivery service of-
fered(to the loadingdockor placement
in the storeroom)and
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(D) The systemfor recipient agencies
to order specificamountsof food from
availableinventory; and

(i) An estimateof all coststhat will
be incurredin administeringthe Food
Distribution Programfor the upcoming
schoolyear. Thesecostsincludetrans
portation, storageand handlingof do-
nated foods(if the currentdistributing
agencysystemdoesnot include deliv-
ery to recipient agencies,dentifica
tion of costs incurred by recipient
agencisto pick up commoditiesat a
warehouseandto deliver the foodto a
centralizedstoragefacility or the indi-
vidual preparation sites), salaries of
persondirectly connectedvith the ad
ministrationof the programandother
program related expenses. Aese ex
pensesshall include fringe benefits,
travel expenses, rent,utilities, ac
counting/auditingservicesto recipient
agenciessuch as the costs for admin
istering and monitoring the St at
processing programand technical as
sistanceworkshops.

(4) Comparisonof existingsystemwith
commercial systems.All distributing
agencieswhich do not usecommercial
facilities for a basic level of
warehousingand distribution services
shall comparethe costof warehousing
and distribuing commodities under
their current system withthe cost of
comparable serviceander a commer
cial system for the upcomingschool
year.

() The cost comparison shall be
madebetweenthe cost of providinga
basiclevel of serviceunderits current
systemand the cost of obtaining an
equivalentlevel of service from com
mercial facilities. This basic level of
service shallconsistof the transpor
tation, storageandhandlingof donated
food from the time of deliveryby the
Departmen to a distributing agency

7 CFR Ch. Il (17 17 16 Edition)

on the costsof providinga comparable
level of serviceunderthe existing sys
tem (as identified in §250.14(a)(2))
versusa commerciabystem.

(iii) If adistributing agencyis unable
to locate any commercialfacilities ex-
pressingnterestin providingthe basic
level of warehousin@nd distribution
servicesthe distributing agencyshall
indicate this in its cost comparison
submissiontogether with documenta
tion of its effortsto obtain cost esti
matesfrom commerciafacilities.

(iv) All initial data regardingthe
cost of the current warehousingand
distribution system and the cost for
comparableommercialfacilities shall
be submittedo the FNSROby June 30,
1990. Subsequent cost comparisons
shall, at a minimum,be submittedto
FNS onceevery three yearsby March
31

Approval to use other systemsDis-
tﬁb ting agencieshat do not imple-
ment a commercial warehousing and
distribution systemshall applyto the
FNSROfor approvalto useother facili-
ties and must demonstratehat other
facilities are more cost effective and
efficient. All requests for a waiver
shall be accompaniedvith a full eval
uationof the existing systencomplete
with cost comparisondata. Each re-
questwill be consideredon a caseby
casebasis. Initial requestsor approval
of alternative systemsshall be sub
mitted to the FNSROby June 30, 1990.
Subsequentequestsshall, at a min
imum, be submittedto the FNSRO
onceeverythree yearsby March 31.

(6) System implementatiofi) Distrib-
uting agencies shalimplementthe
most cost effective and efficient sys
tem for warehousin@nd distribution
servicesto recipient agenciesby July
1, 1991. Unless otherwise approvedby

until delivery to a recipienta g e n ctRe FNSROsusequento July 1, 1991,

centralized storage facility or indi-
vidual preparationsites and shall in-
clude monthly deliveries of donated
food to all recipient agenciesexcept
thosethat haveagreedo lessfrequent
deliveries.

(i) A distributing agencymay base
its cost comparisoron a level of serv+
ice in excessof the basiclevel and/or
on servicesnot currently provided.In
all casesthe comparisomustbe made

adistributing agencyshallconvertto a
commercialsystemwithin six months
of:

(A) Thedateof submissiorof evalua
tion and cost comparison dataindi-
cating that a commercialsystem is
more cost effective and efficient (if no
request for approval of an alternate
systemis made)pr

(B) The date of the denialof a re-
quest to use an alternative system.
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(ii) If at any time FNS determines
that the warehousin@nd distribution
systemin placeis not cost effectiveor
efficient, the distributing agencywiill
be requiredto reevaluateits system
(including a cost comparison ande-
questfor continuedapprovalto usean
alternative system) inaccordancevith
this subsectionvithin 90 daysof notifi-
cation by the FNSRO.

(7) Revisionsn systemAll distrib-
uting agencies (usinggither commer
cial or noncommerciabystems)shall
request approval from the FNSROat
least90 daysin advanceof any planned
reduction in the level of service pro-
vided or any increasein distribution
charges beyond normal inflation. If
FNS determinesthe proposedchanges
are inappropriate, FNS may require
the distributing agencyto submitaddi
tional justification, denythe request,
or request reevaluatiorof the system
in accordancewith paragraph(a)(6)(ii)
of this section.

(b) Standarddor storagefacilities. Dis-
tributing agencies,
agenciesand recipient agenciesshall
provide facilities for the handling,
storage and distribution of donated
foodswhich:

(1) Aresanitaryandfreefromrodent,
bird, insect and otheranimal infesta
tion;

(2) safeguardagainsttheft, spoilage
andotherloss;

(3) Maintain foodsat properstorage
temperatures;

(4) Excepting recipient agencies,
stock and spacefoodsin a mannerso
that USDA-donatedoods are readily
identified;

(5) Store donatedfoodoff the floorin
a mannerto allow for adequaterentila-
tion; and

(6) Takeotherprotectivemeasuresas

maybe necessary.
Distributing agencies, subdistributin
agenciesand recipient agenciesshall
ensurethat storagefacilities haveob-
tained all requiredFederal,State and
or local health inspectionsand/or ap
provals andthat such inspection/ap
provalsarecurrent.

(c) ReviewsAll distributing agency
level storage facilities shall be re-
viewedannually. Distributing agencies
shall ensure that subdistributingand
recipient agenciesconductannual re-
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views of their respectivestoragefacili-
ties. Documentationshall be main
tainedonfile at the distributing agen
cy or local level as appropriateto re-
flect compliancewith this section,in-
cluding documentationof corrective
action in casesf noncomplance. Cor-
rective actionmust be taken imme-
diately on all deficienciesdentifiedin
the reviewandthe resultof the correc
tive action must be forwardedto the
distributing agency.Whereapplicable,
the distributing agencyshall deter
mine and pursueclaims in accordance
with §250.15(c).

(d) Contracts.When contracting for
storagefacilities, distributing agencies
and subdistributing agencies shall
enter into written contracts tke ef-
fective for no longer than five years,
including option yearsextendinga con
tract. Before the exerciseof option
years, thestoragefacility shall update
all pertinent information and dem
onstrate thatall donated foods re-

subdistributingceivedduring the previouscontract pe-

riod have beenaccountedfor. The con
tract shall, ata minimum,containthe
following:

(1) Assurancéhat the storagefacili-
ties will be maintainedin accordance
with the standardsspecifiedin para
graph(b) of this section;

(2) Evidencethat donatedfood shall
be clearly identified;

(3) Assurancehat an inventory sys
tem shallbe maintainedandan annual
physical inventory will be conducted,
and reconciled with the inventory
records;

(4) Beginningand endingdatesof the
contract;

(5) A providon for immediatetermi-
nation of the contract due to non
complianceon the part of the ware
housemanagement;

9 (6) A provisionallowing for termi

nation of the contract for causeby ei-

, ther party upon30 dayswritten notifi-

cation;

(7) Theamountof any insurancecov-
erage,which has beenpurchasedo
protect the value of food items which
arebeingstored;and

(8) Express written consentfor in-
spectionand inventory by the distrib-
uting agency,subdistributing agency,
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recipientagency, theComptrollerGen
eral, the Departmentor any of their
duly authorizedepresentatives.

(e) Physicalinventory.During the an
nual review required by paragraph(c)
of this section, distributing agencies
and subdistributhg agencieshall take
a physical inventoryof their storage
facilities. The physicalinventory shall
be reconciledwith eachstoragefacili-
t y loskinventory. Thereconciliation
records shall be maintained bythe
agency that contractedfor or main
tainedthe storagefacility. Fooditems
that havebeenlost, stolen,or foundto
be out of condition,shall be identified
and recorded.Potential excessivein-
ventory, as describedin paragraph(f)
of this sectionshallbe reportedby the
suldistributing agencyto the distrib-
uting agency. Corrective action on
each deficiency noted during thesein-
ventories shall be initiated imme
diately, and a written report of those
correctiveactionsshall be forwardedto
the distributingagerty. Whereapplica
ble, the distributing agencyshall pur-
sue claims in accordance with
§250.15(c).

() Excessiveinventories. (1) The dis-
tributing agencyshall determineif a
subdistributing a g e n dnyenhtsries
are excessivévasdon:

() Therateof distribution;

(ii) Anticipateddistribution; and

(iii) Otherconcernsuchaslogistical
andeconomicconsiderations.

(2) In no casemay the inventory level
of eachdonatedfoodin storageexceed
a six-month supply unlesssufficient
justification for additional inventory
has beensubmitted and approved Sub
distributing agenciesshall submit jus-
tification to the distributing agencyin
instancesvheremorethan a six-month
inventory is neededJustificationshall
be submittel by the distributing agen
cy to the FNSROfor approvalin in-
stanceswheremore than a six-month
inventory is neededat the distributing
agencylevel.

(3) Thedistributing agencyshall take
correctiveaction to ensure thatexcess
inventoriesat all levelsare eliminated
and shall documentctionstaken to
reduceexcessivenventories.

[53 FR 20426, June3, 1988, as amendedat 54

FR 42475, Oct. 17, 1989; 62 FR 53730, Oct. 16,
1997;67 FR 65015, Oct. 23, 2002]
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§250.15 Financial management.

(a) Distribution charges.(1) Recipient
agenciesmay be requiredo pay part
or all of thedirectcostdor intrastate
storage and distribution of donated
food through distribution chargesas
sessed bythe distributing or sub
distributing agency.exceptas provided
in paragrapha)(2) of this section.

(i) Distributing and subdistributing
agenciesassessing distributiorcharges
shall submita descriptionof their sys
tem with all data usedin calculating
the rate to be used forthe upcoming
schoolyear to the FNSROfor approval.
The initial descriptionand data shall
be submittedby June 30, 1990. Updates
to this information shall,at a min-
imum, be submittedto the FNSROfor
approval every three years by March
31.

(ii) At least90 daysbeforeincreasing
distribution chargesbeyondnormalin-
flation, the distributing/subdistrib
uting agency shall submit to the
FNSROa descriptionof the changdo-
getherwith all data usedto calculate
the change.FNS will take action on
the proposedincrease in accordance
with paragrapHa)(1)(v) of this section.

(iii) Allowable costsinclude but are
not limited to thoseprogramcostsref-
erencedin paragraph(f)(2) of this sec
tion, i.e. transportation, storage and
handling of donatedfoods, salaries of
personslirectly connectedvith the ad
ministrationof the programandother
programrelated expenses=xamplesof
other programrelated expensesre ad
ministrativecosts such as fringe bene
fits, travel expensesent, utilities, ac
counting/auditing servicescomputer
servicesandthe costsof providing pro-
gram services to recipient agencies
suchasthe cost for administeringand
monitoring theS t a precéssg pro-
gram, and technical assistancework-
shops.

(iv) Distribution chargesshall not be
assessefbr costswhich would be unal
lowable under the Cost Principlesin
the De p ar t oraform Federal As-
sistanceRegulations,7 CFR part 3015,
sulpartT. In no casemay distribution
chargeshe assessefbr costswhich are
paid for by State Administrative Ex-
pense(SAE) funds, State or local ap-
propriated funds or any other funds
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available to the distributing or sub
distributing agencyto administerthe
program. Distribution charges shall
not be basedon a percentageof the
valueof the commoditieslistributed.

(v) FNSshall reviewthe information
and inform the distributing agencyof
the appropriateness its distribution
chargesilf it is determinedhat adis-
tributing a g e n prgposeddistribu-
tion chargesare excessive orincor
porateinappropriatecosts, thedistrib-
uting/subdistributingagencywill be re-
quired to adust the distribution
chargedgo reflect an appropriatelevel
or submit further justification suffi-
cient to satisfy the FNSROthat the
proposeddistribution chargesare es
sential to cover allowable costsand
services. This further justification
shall include information from recipk
ent agenciesegardingtheir satisfae
tion with servicegprovided.

(vi) Distribution charges,including
any excessdistribution chargeswhich
may accrue (as defined in paragraph
(f)(4) of this section)shall be usedin
accordancewith provisions of para
graph(f) of this section.

(2) Whenevera commodityis donated
to a State without charge orcredit
againstentitlement, recipientagencies
may not be assessefbr any part of the
intrastate costsof storageand trans
portationof suchcommoditythat is in
excesf the distributing or subdistrib
uting a g e n c y 6 sostdfor rsech
storageand transportation minus any
amountthat the Departmentprovides
to the State to pay such costsunder
part251of this chapter.

(3) Under no circumstancesshall re-
cipientsbe requiredto make any pay
mentsin money,materials, or services
for or in connectionwith the receiptof
donatedfoods,nor shall voluntary corr
tributions be solicited(excepfor the
nutrition programsfor the elderly)in
connectiorwith the receiptof donated
foodsfor any purpose.

(b) Sale of containers. When con
tainers or packingmaterialsin which
donatedfoodsare receivedare disposed
of by sale, the proceedsof such sale
shall be usedsolely in accordancevith
the provisionsof paragraph (f)(2) of
this section.

(c) Claims.If a distributing agency
improperly distributes or usesany do-

§250.15

nated foods,or causedossof or dam
ageto a donatedfoodthroughits fail-
ure to provideproperstorage,care, or
handling,the distributing agencyshall,
attheDe par toptmm t 6 s

(1) Replacethe donatedfood in its
distribution programin kind, or, in the
caseof section6 donated foods, where
replacementn kind may not be prac
ticable, with other similar foods,or

(2) Payto the Departmenthe value
of the donatedfood as determinedby
the Department.
Uponthe happeningof any eventcre
ating a claim in favorof a distributing
agencyagainsta subdistributingagen
cy, recipient agency,
carrier or other person,for the im-
properdistribution, use,or lossof, or
damageo, a donatedfood,the distrib-
uting agencyshall take action to ob-
tain recovery.All amountscollected by

suchactionshall,attheDe par t ment 6 s

option, be usedin accordancevith the
provisions of paragraph (c)(1) of this
section, or, except for amounts col-
lected on claimsinvolving section6 do-
nated foods,shall be expendedor pro-
gram purposesn accordancewith the
provisionsof paragraphf) of this sec
tion. Determinationdy a distributing
agencythat a claim has or has not
arisenin favorof the distributing agen
cy againsta subdistriuting agency,
recipient agency,warehousemancar
rier or other person,;shall, at the op-
tion of the Departmenthe approvedby
the Departmentprior to the distrib-
uting agency takingaction thereon.
Where prior approval has not been
given by the Department,a distrib-
uting a g e n c y 0 determihasiansn
shall be subjectto review by the De-
partment. In the caseof an inventory
shortage, when the loss of any one
commodity does not exceedone per
cent of the total quantity of the do-
nated food distributed or utilized from
any singlestoragefacility duringthe
fiscal year in which the lossoccurred,
or during the period forwhich an audit
was conductedby representatives of
the Department, or, if approvedby
FNS, during the period for which an
audit was conductedby the distrib-
uting agency if the distributing agen
cy finds that: () The cause of the
shortagecannotbe established(ii) the
lost donatedfoods were held in non

559

warehouseman,



§250.15

commercialstorageor other facilities
ownedor operatedby the distributing
agencya subdistributingagencyor a
recipient agency, andiii) there is no
indicationthat the losswasthe result
of negligenceor continuedinefficiency
in operations, thaistributing agency
neednot take any further claims ac
tion, but the factualbasisfor not tak-
ing further claims action shall be sub
ject to reviewby the DepartmentFur-
thermore, distributing agenciesshall
not be requiredto file or pursuea
claim for a loss which doesnot exceed
an amount establishedby State law,
regulations, or procedureas a min-
imum amountfor which a claim will be
madefor State lossesggenerally,but no
suchclaim shall be disregardedwhere
there is evidenceof violation of Fed
eral or State statutes. Distributing
agencieswhich fail to pursue claims
arisingin their favor,or fail to provide
for the right to assertsuchclaims,or
fail to require their subdistributing
agenciesandrecipient agenciedo pro-
videfor suchrights in accordancevith
§250.12(b)shall be responsibléo the
Department foreplacingthe donated
foodsor payingthe valuethereofin ac
cordancewith the provisionsof para
graph (c)(1)or (2) of this section.Dis
tributing agenciesvhichpursue claims
arisingin their favor,but fail to obtain
full restitution shall not be liable to
the Departmentfor any deficiencyun-
less the Departmentdeterminesthat
the distributing agencyfraudulently or
negligently failed to take reasonable
action to obtain restitution. The De-
partment may, at its option, require
assignmertb it of any claim arising
from the distribution of donatedfoods.

(d) Demurrage. Demurrageor other
chargeswhich accrue after a car or
truck hasbeenplacedfor unloading by
the deliveringcarrier, or which accrue
becauselacementof a car or truck is
prevented,shall be borne by the dis
tributing agency.exceptthat demur
rageor other chargesmay be borneby
the Departmentwheresuchchargesac
crue becausef actionsby the Depart
ment and without the fault or neg
ligenceof the distributingagency.

(e) Redonationexpendituresin accord
ance with §250.13(g), whenevera dis-
tributing agencyrequestsauthority to
makeredonationof any donatedfoods

7 CFR Ch. Il (17 11 16 Edition)

andthe Departmentequestshat the
donated foods be federally inspected,
theseinspectionswill be madeat the
expense of the distributing agency.
Any donated foods which the Depart

ment determinesare acceptabldor re-

donationshall be movedat the distrib

uting a g e n expeasso the closest
point within the FNSregionin which

the State is locatedwhereit can be
utilized, or to a closer point outside
the region,if sucha transferis mutu

ally agreedto by the Departmentand
the distributing agency. Inthose in-

stancedsn whichthe distributing agen

cy satisfactorilydemonstrateto the
Departmentthat the needfor any re-

donationresultedfrom no fault or neg

ligence on its part, the Department
shall assumesuchtransportationcosts
as it determineso be proper. When

ever a redonationis madeat the re-

questof the Departmentthe Depart

ment shall pay all transpotation and
handling costsn connection withsuch
redonatiomandshall payto the distrib-

uting agencyall storageand handling
costs accruedon the donatedfoodsat
the time of redonation,as determined
by the Departmentexceptwhenthe
requestis made as a result of neg

ligence onthe part of the distributing
agency.

(f) Use of fundsaccruingin operationof
the progran® (1) Funds accruing from
claims. Funds accruing from recoveries
from loss or damageclaims (which are
authorizedunde paragraph(c) of this
sectionto be expended forprogram
purposes)shall be usedonly for the
paymentof expensesf the food dis
tributing program,including transpor
tation, storage and handling or do-
natedfoods,salariesof personddirectly
connectedvith the program andother
administrative expensedn accordance
with paragraph (f)(4) of this section,
the receiptand expenditureof funds so
accruedshall be reviewedby the dis-
tributing agencyto determinghat
fund balancesare not in excessf pro-
gramneeds.

(2) Otherfunds. Funds accruing from
the sale of containers,packing mate
rials, salvageof donated foods, dis-
tribution chargespr insuranceshall be
returned to the Department orused
only for the paymentof expensesf the
program which will improve program
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operationsincluding, but not limited
to, transportation, storage and han
dling of donatedfoods, salariesof per
sonsdirectly connectedwith the pro-
gram and other programrelated ex-
pensesFundsaccruingfrom the collec
tion of distribution charges whiclare
determinedo be in exces=f program
needspursuant to paragraph (f)(4) of
this sectionshallbe usedin accorcghnce
with that paragraph. Fundaccruing
from the operation of the program
shall not be usedfor thosecostswhich
are unallowableunder the cost Prin-
ciples in the De p ar t rdeifarin
Federal AssistanceRegulations,7 CFR
part 3015, subpartT. These unallowable
costsinclude,but arenot limited to:

() Baddebts;

(ii) Contingencies;

(iii) Contributionsanddonations;

(iv) Entertainment;

(v) Finesandpenalties;

(vi) Go v e r expenséss

(vii) Interest and other financial
costs;

(viii) Legislative expensesand

(ix) Losseson othergrants.

(3) Segregationof funds.Distributing
agencies andsubdistributing agencies
shall maintain two separateaccounts
for funds accruing from program oper
ations. Fundsaccruingfrom the collec
tion of distribution charges shallbe
maintained in an operating account.
Fundsaccruing from the sale of con
tainers, salvageof foods,insuranceand
recoveriesof claims for the loss or
damageof donatedfoodsshall be main-
tainedin asalvageaccount

(4) Excesdunds. The distributing
agencyshall reviewthe receiptand ex-
pendituresof fundsannually to ensure
that fund balancesare not in excessf
programneedsAt a maximum,the op-
erating accountfund shall not exceed
the sumof the previousy e ar 6 s
threemonth expenditures. Funds ex
ceedinghis maximumshall be consid
eredin excesof programneedsunless
the distributing agencyprovidessuffi-
cient justification as to the needfor
such funds and receivesapproval from
the FNSRO.FNSRO may determine
that fundsequalto or lessthan the ex-
pendituresfor the previousy e ahiigh-s
estthree monthsare in excessf what
is needed.In such instances,the dis-
tributing agencyshall reducethe ex-

OFR

§250.16

cessfundsin the operatingaccountby

reducing distributing charges or re-

turning the fundsto the contributor.
The salvageaccountwill haveno set
limit. FNSRO must, however, give

prior approvalto eachdepositto or ex-

penditurefrom the salvagefund which

is in excessof $2,500. The distributing
agency shall impose uponsubdistrib

uting agencies andecipient agencies
similar provisionsfor the useof such
funds accruing from the operation of

their programs.

[53 FR 20426, June3d, 1988, as amencdat 54
42476,0ct. 17, 1989]

§250.16 Maintenance of records.

(a) Generalrequirements(l) Accurate
and complete recordsshall be main-
tained with respectto the receipt,dis-
tribution/use and inventory of donated
foodsincluding:

() End products processed frondo-
natedfoodsand

(ii) The determinationmadeasto li-

ability for any improperdistribution,
useof, lossof, or damageo, suchfoods
and the results obtainedfrom the pur-
suitof claimsby the distributing agen
cy.
Suchrecords shall also be maintained
with respectto the receipt and dis
bursementf fundsarising from the op-
erationof the distribution program,in-
cluding the determinationas to the
amountof paymentso be madeby any
processor, uporermination of proc
essingcontracts.

(2) Distributing agenciesshall re-
quire all subdistributingagenciego
maintain accurate and complete
recordswith respecto the receipt,dis-
tribution/disposal,and inventoryof do-
nated foods, inclding end products
processedfrom donated foods. Sub
distribgithng swgencies andrecipient
agencies must document any funds
that arise from the operationof the
distribution program, including re-
fundsmadeto recipientagenciedy a
procesorin accordancevith §250.30(k).
Further, thesedocumentsshould allow
an independent determinationf the
specific accounts that benefit from
thesefunds.

(3) Unless a distributing agency
maintains an offer-andacceptanceys
tem in accordane with §250.48(e),the
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distributing agencyshall maintain ac
curate and complete recordswith re-
spectto amountsandvalueof commod
ities refusedby schoolfood authorities.
School food authorities shall also be
required to maintain such recordsof
refusals.

(4) Eachprocessorfood serviceman
agementcompany warehouseor other
entity which contractswith a distrib-
uting agency, subdistributing agency
or recipientagencyshall be requiredto
keep accurate and complete records
with respect tothe receipt, distribu-
tion/disposal,storageand inventory of
suchfoodssimilar to thoserequiredof
distributing agenciesunderthis para
graph. Where donated foods have been
commingled with commercial foods,
the processr shall maintain records
which permit an accurate determina
tion of the donatedfoodinventory. The
processoshall alsobe requiredto keep
formula, recipesdaily or batch produc
tion records, loadoutsheets, bills of
lading, and other processig and ship-
ping recordsto substantiatethe use
made of such foods and their subse
quentredelivery,in whateverform, to
any distributing agency,subdistrib
uting agencyor recipientagency Proc
essors must maintain records which
will permit a determinationregarding
compliancewith the contractingprovi-
sionsrequiredby §250.30(f) (3) and(4) as
well as maintain recordsusedas the
basis for compiling the processomper
formance reports required by
§250.30(m).

(5) All recipient agenciesshall be re-
quired to keep accurate and complete
recordsshowingthe data and method
usedto determinethe numberof eligi-
ble personservedoy that agency.

(6) Failure by a distributing agency,
subdistributingagency,recipient agen
cy, processorfood servicemanagement
company warehouser other entity to
maintain recordsrequiredby this Sec
tion shall be considered primafacie
evidence of improper distribution or
loss of donatedfoodsand the agency,
procesoror entity shall be subjectto
the provision=f §250.13(e).

(b) Lengthof maintenanceAll records
required bythis Section shall be re-
tained for a periodof threeyearsfrom
the closeof the fiscal year to which
they pertain. However,in instances

7 CFR Ch. Il (17 17 16 Edition)

when claims action and/oraudit find-
ings have not been resolved, the
recordsshall be retainedaslong asre-
quiredfor the resolutionof suchaction
or findings.

[53 FR 20426, June3, 1988, as amendeat 67
FR 65015, Oct. 23, 2002]

§250.17 Reports.

(a) Inventory reportsand receiptof do-
nated foods. Distributing agencieshall
complete and submitto the FNSRO
semiannuakeportsregarding excessive
inventories (as definedin §250.14(f)) of
donatedfoods, utilizing form FNS 155,
the Inventory Management Register,
exceptthat distributing agencieshall
submit monthly inventory information
on form FNS 152,for the Food Dis-
tribution Programon Indian Reserva
tions, and on form FNS 153,for the
Commodity SupplementalFood Pro-
gram. FNS may require the use of
other reporting formats. FNS may also
require that form FNS 155be sub
mitted more frequently than semi
annually if necessaryo maintain pro-
gram accountabity, andthat any in-
ventory reportbe submitted less fre-
quently if sufficient to meet program
needs.Reportsshall be submittednot
later than 30 calendar daysfter the
last month in the reporting periodas
establishedy FNS.

(b) Processingnventory reports. Dis-
tributing agenciesshall completeand
submit a quarterly processingnven-
tory report in accordance with
§250.30(0).

(c) Performancereports. Monthly re-
ports of performanceshall be sub
mitted by processorso distributing
agencies imaccordancevith §250.30(m).

(d) Commodity acceptability reports.
Distributingagencieshall submitto
the FNSROreports relative to the
typesandformsof donatedfoodswhich
aremostusefulto recipent agencief
accordancevith §250.13(k)of this part.

(e) Otherreports.Distributing agen
cies shall completeand submit other
reports relative to distribution oper
ationsin such formasmay be required
from time to time by the Department.

(f) ReporttransmissionWhereareport
is to be postmarked by specificdate
and such report is transmitted by
meansof a facsimilemachinethe date
printed by the facsimile machine on
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the facsimile copy may serveas the
postmark.

(Reportingrequirementscontainedin para
graph (a) approvedby the Office of Manage
ment andBudgetundercontrol number0584
0001. Reporting requirementsontainedin
paragraphe) approvedby the Officeof Man-
agementand Budgetunder control numbers
0584 0028,0584 0109, 0584 0288 and 0584 0293)

[53 FR 20426, June3, 1988, as amendeat 53
FR 27476, July 21, 1988; 59 FR 62983, Dec. 7,
1994;62 FR 53730, Oct. 16, 1997]

§250.18 Audits.

(a) Right of inspectiomand audit. The
Secretary, the Comptroller Generalof
the United States,or any of their duly
authorized representativesmay in
spectand inventory donatedfoodsin
storageor the facilities usedin the
handling or storage of sud donated
foods,and may inspectand audit all
records, including financial records,
andreportspertainingto the distribu
tion of donatedfoodsand may review
or audit the proceduresand methods
usedin carrying out the requirements
of this pat at any reasonableéime.
Subdistributing agencies,
agencies processorsfood serviceman

§250.18

donated food received shall be com-
puted by addingthe value of food re-
ceivedunder State and National Com-
modity Processing contractsln in-
stancesn whichthe Department deter
minesthat theauditis not acceptable
or that the audit hasdisclosedserious
deficienciesthe processoshall be sub
ject to additionalauditsat the request
of FNS.

(2) Audits shall be conductedin ac
cordancewith the auditing provisions
set forth under the Uniform Federal
Assistance Regulations (7 CFR part
3015, subpart I) and the FNS Audit
Guide for Multi-State ProcessorsAt
the discretionof FNS, auditors will be
required to attend training sessions
conductedby the Department.

(3) The costsof the audits, including
those costs associatedvith training,
shallbe borneby the processors.

(4) Audit findings relative to those
elements associated with the proc
essing of donated food shall be sub
mitted to the processomlnd to FNS
concurrently.

(5) Noncompliancevith the audit re-

recipientduirements in paragraph (b)(1)of this

sectionwill renderthe processoineli-

agement companies and warehouses gible to enter into anotherprocessing

shall be required topermit similar in-

spectionand audit by such entities or
their representativedriscal matters
shall continueto be reviewedin audits
underthe Single Audit Act (31 U.S.C.

750107) andthe De p a r t dnéamnn

Federal AssistanceRegulations(7 CFR
part 3015).

(b) IndependentCPA audits of multi-
State processors.(l) For any year in
which a multi-State processoreceives
more than $250,000 in donated foods,
the processor shallobtain an inde
pendentCPA (certified public account
ant) audit for that year. Multi-State
processors which receive $75,000 to
$250,000in donatedfood eachyear shall
obtain an independenCPAaudit every
two years and those which receiveless
than $75,000in donatedfoodseachyear
shall obtain an independentCPA audit
every three years. Thosemulti-State
processorswhich are in the two or
threeyearaudit cycle shall moveinto
the next audit cycle at the point in
time in which the value of donated
foods received reaches $75,000 or
$250,000in any year. Thetotal valueof

contract with any contracting agency
until the requiredaudit hasbeencon
ductedanddeficienciescorrected.

(6) Processor response. Multi-State
processorshall develop awritten re-
&SRronseto FNS addressingdeficiencies
which havebeenidentified in the audit.
Suchresponseshall include:

(i) Corrective action which has al-
readybeerntakento eliminatethe defi-
ciency;

(ii) Corrective action which the proc
essorproposedo take to eliminatethe
deficiency;

(iii) The timeframes for the imple-
mentation and completionof the cor-
rectiveaction;

(iv) A determinationof what caused
the deficiencyand

(v) Deficiencies which have been
identified that the processotakes ex-
ceptionto andan explanatiorfor the
exception.

Multi -State processorshall submit a
written responséo FNSin accordance
with timeframesestablishedy FNS.

[53 FR 20426, Juneg3, 1988, as amendeat 54
FR 7525, Feb.22, 1989]
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§250.19 Reviews.

(a) General.Eachdistributing agency
shall establisha reviewsystemin order
to assesshe effectivenessf its food
distribution programin meetingthe
requirementsf theseregulations.

(b) Responsibilitie®f distributing agen
cies. (1) As part of its reviewsystem,
each distributing agency must estab
lish procedures toensure compliance
with the requirementsf this part, and
with other Federalregulations,as -
plicable. Such proceduresmust in-
clude, for example,requirementsrelat
ing to eligibility of recipient agencies
and recipients,ordering, storage, and
inventory of donatedfoods,reporting
and recordkeepingand civil rights, as
they apply to specificprograms.They
mustalsoinclude:

(i) An on-site reviewof all charitable
institutions, or the food serviceman
agement companies undercontract
with them, at a minimum, whenever
the distributing agencyidentifies ac
tual or probabe deficienciesn the use
of donatedoodsby suchinstitutions,
or by their contractorsthroughaudits,
investigations, complaints, or any
otherinformation.

(i) An on-site reviewat least once
every 2 yearsof all processorgxcept
thosethat are multi-State processors
asdefinedin §250.3, with no fewerthan
50 percentbeingreviewedeachyear;

(iii) An annualon-site reviewof each
storagefacility utilized by the distrib-
uting agency. On-site reviews con-
ducted by FNS may be consideredas
contributingto the fulfillment of the
minimum coveragaequiredby this
paragraphand

(2) Eachdistributing agencyshall de-
sign andimplementa systemto verify
salesof end productsto all recipient
agenciesinderthat distributing agen
c y @uwhority in instanceswhen a
processotransfersend productsto a
distributorandthe distributorsellsthe
end productto the recipient agencies
at a discountand the distributor re-
ceivesa refund from the processorAt
aminimum, sucha systenmust:

(i) At a minimum, providefor a semt
annual review of a statistically valid
sample of sales for the previous six-
month period for all processorswvhich
contract with the distributing agency
or contracting agenciesunderthe au
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thority of the distributing agency,in-
cluding multi-State processors. The
samplesize must ensurea 95 percent
confidencdevel;

(ii) Supportthe projectionof a claim
againstthe processomvhen,in the re-
view of the sample,it is determined
that the valueof donatedfoodshasnot
beenpassedn to recipient agencieor
when end products have beenimprop-
erly distributed;and

(iii) Provide for the assessmenbDf
claimsagainstthe processom accord
ance with FNS Instruction 4101, Non-
Audit Claims, Food DistributionPro-
gram, in instances when deficiences
havebeendentified.

(iv) Provide for the adjustment of
performancereports and processingn-
ventory reportsto refect any invalid
sales

(v) Provide for the developmeniand
submission by processorsto the dis
tributing agencyof a correctiveaction
plan designedo correct problemsiden
tified during the salesverification; and

(vi) In instancesn whichthe distrib-
uting ageny hasdelegatedthe respon
sibility of salesverification to proc
essorsthe distributing agencymust:

(A) Establishguidelineswhich ensure
that the criteria contained inpara
graphs(b)(2)(i)-(v) aremet;

(B) Ensure that processorgeport
their findingsto the distributing agen
cy on a semiannaul basisin accord
ancewith §250.30(m);

(C) Reviewthe p r o c e finsliogs
and select a random subsampleof at
least10 percentof all salesverified by
the processomlnd reverify the sale by
contacting the recipient agency by
telephone or through written cor-
respondencend

(D) Submita copyof thepr ocessor 6s

review report and findings and the re-
sultsof the reverificationeffortsto the
appropriate FNSRO. In instances of
poor processormperformance,the dis
tributing agencyshall require theproc
essorto discontinuethe abusedvalue
passthroughsystem,initiate an audit
or reviewto determinghe extentto
whichsales ardo be disallowed,estab
lish a claim, and/orterminate the con-
tract.

(3) The distributing agencyshall sub
mit a reportof reviewfindingsto each

564



Food and Nutrition Service, USDA

entity reviewed.The report shall in-
clude:

() Eachdeficiencyfound;

(ii) The factors contributihg to each
deficiency;

(i) Recommendationsfor needed
correctiveaction, includingtimetables
for completionand/orclaims action to
be pursuedif any;and

(iv) Provisions for evaluating effec
tivenessf correctiveactions.

A copy of eachprocessr review report
shall be providedto the appropriate
FNSRO.

(4) Distributing agenciesshall mon-
itor progress towardcompletion and
the effectivenessf correctiveactions
taken in eliminating program
deficiences.

(5) In additionto the reviewrequire
mentsof paragraph (b)(1) of this sec
tion, each distributing agency shall
makea continuingevaluationof all re-
cipient agencies, and processors by
monitoring performance reportsfood
requestsparticipationdata, and data
regardingrefundsand discountsto re-
cipient agenciesand distributors for
thereceiptof endproducts.

(6) Distributing agencies shallywhere
applicablerequirethat subdistributing
agenciesmonitor and review their op-
erationsin accordancevith this para
graph.

(c) Correctiveaction plans. Corrective
action plansshall be submitted when
ever a distributing agencyis found by
the FNSROto be substantially out of
compliancewith a performancestand
ard or any other provisionof this part.
The corrective action plan shall iden-
tify the corrective actionsand the
timeframesneededo correctthe defi-
cienciesfound by the FNSRO.The plan
shall be written, signedby the proper
official in the State, andsubmittedo
the FNSROwithin 60 daysafter the
distributing agencyreceives notifica
tion from the FNSROof a deficiency.
Extensions beyond 60 days may be
made for causewith written justifica-
tion to andapprovedy the FNSRO.

[53 FR 20426, Juneg3, 1988, as amendedht 54

FR 7525, Feb. 22, 1989, 54 FR 25564, June 16,

1989; 54 FR 42477, Oct. 17, 1989; 62 FR 53731,
Oct. 16, 1997; 73 FR 46184, Aug. 8, 2008]
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§250.20 Sanctions.

Any distributing agencywhich has
failed to complywith the provisionsof
this part or any instructionsor proce
duresissuedin connectionwith it or
any agreement&nteredinto pursuant
to it, may,at the discretiorof the De-
partment,be disqualified from further
participation in any distribution pro-
gram. Reinstaterant may be made at
the option of the Department. Dis-
qualification shall not preventthe De-
partment from taking other action
through other available means when
considered necessaryincluding pros
ecution under applicableFederal stat
utes.

§250.21 Civil rights.

Distributing agencies, subdistrb
uting agencies andecipient agencies

shall comply with the Depar t ment 6 s

nondiscrimination regulation$/ CFR
partsl5, 15a, and15b) andthe FNScivil
rights instructionsto ensurethat in
the operationof the programno person
is discriminated against because of
race, color, national origin, age,sexor
handicap.

§250.22 Complaints.

Distributing agenciesshall inves
tigate promptly complaintsreceivedn
connectionwith the distribution or use
of donatedfoods. Irregularities which
are disclosedshall be correctedimme-
diately. Seriousirregularities shall be
promptly reportedto the Department.
Distributing agencieshall maintain or
file evidenceof such investigationand
actons. The Departmentalso reserves
the right to make investigations and
shall have the final determinationas
to whena complainthasbeenproperly
handled.Complaintsalleged on the
basis of race, color, national origin,
age,sexor handicapshall be handledin
accordance&vith §250.21.

8§250.23 Buy American.

(a) Purchaserequirements.When pur-
chasing food products with Federal
funds, whenever possible recipient
agenciesshall purchaseonly food prod
ucts that are producedn the United
States (U.S.). Food products produced
in the U.S.means:

565



§250.24

(1) An unmanufacturedood product
producedn the U.S.;or

(2) A food product manufacturedn
the U.S.primarily usingfoodgrownin
the U.S.

(b) Exceptions.The purchaserequire
ments describedin paragraph (a) of
this section shall not apply in in-
stanceswhenthe recipient agencyde-
termines: (1) Recipientshave unusual
or ethnic food preferenceswvhich can
only be metthroughpurchasesf prod
ucts not produce in the U.S.;(2) the
product is not produced ormanufae
tured in the U.S.in sufficientandrea
sonablyavailablequantitiesof a satis
factory quality; (3) the costof U.S.pro-
duced food productsis significantly
higherthan foreign products,or (4) the
recipient agencyis locatedin Alaska,
Hawaii, Guam,AmericanSamoaPuer
to Rico, the Virgin Islands,or the Com
monwealthof the NorthernMarianals-
lands.

[53 FR 27476, July 21, 1988, as amendedt 58
FR 39122, July 22, 1993; 67 FR 65015, Oct. 23,
2002]

§250.24 Distributing agency perform-
ancestandards.

This section establishesbasic per
formancestandardswhich must be fol-
lowedby distributing agenciesespon
sible for intrastate distribution of do-
nated commodites and productsThe
seven standardsaddressthe level of
servicethat shallbe providedto recipi
ent agencies. Thebasic standardsin-
cludethe following:

(a) Program managementand evalua
tion. Distributing agenciesshall con-
duct reviews in accordance with
§250.19. Distributing agencieshall also
assesshe adequacyf the servicepro-
videdto recipientagencies.

(b) Information dissemination Distrib-
uting agenciesshall providerecipient
agencieswith all information needed
for informed participation in the pro-
gram. Distributing agenciesshall pro-
vide programinformationrelativeto:

(1) Currentprogranregulations,

(2) Summariesof commodity speci
fications upon request (§ 250.13(j)) and
commodityfact sheets

(3) Resultsof any test evaluations
andsurveys,

(4) Recipesand

7 CFR Ch. Il (17 17 16 Edition)

(5) Written procedures forordering
commodities, handling commodities
which are stale, spoiled, out-of-condi
tion or not in compliancewith speci
fications (including proceduresfor re-
placementby the Departmentunder
§250.13(g)), submitting complaintsand
other written policy which affectspro-
gramoperations.

() Fiscal responsibility. Distributing
agencies shallmaintain a financial
managementsystemwhich ensuresfis-
cal integrity andaccountabilityfor all
fundsandincludesa recordkeepingys
tem which conforms to generally ac
cepted accountingpractices. Distrib-
uting agenciesshall submit informa
tion relative to distributon chargego
FNSin accordancevith §250.15(a).

(d) Orderingand allocation.Distrib-
uting agenciesshall ensurethat do-
natedfoodis providedon an equitable
basisand, tothe extent practicable,n
the typesandforms mostusableby re-
cipient agenciesDistributing agencies
shallbe responsiblé&or:

(1) Obtaining and utilizing com
modity acceptability information in
accordanceavith §250.13(k);

(2) Providingrecipient agencieswith
information regarding commodity
availability;

(3) Providing recipient agencieswith
information regarding commodity as
sistancelevels;

(4) Ordering andallocating donated
food basedon participation data for
thoseprogramswhich servemeals;

(5) Ensuringthe availability of com
modities, to the extent possible, in
quantitiesrequestedndat timesspec
ified by recipientagencies;

(6) Permittingrecipientagencieso
refuseall or a portion of a commodity
prior to delivery to the distributing
agencyif time permits;

(7) Permittingrecipiert agencieso
change orders for Group B (grain,
dairy, peanutand oil products)andun-
limited bonuscommoditiegrior to
submissionof an orderto the Depart
ment;

(8) Providingrecipientagenciesith
ordering optionsand commodity val
ues,and consideringthe specificneeds
andcapabilitiesof suchagenciesn or-
deringdonatedfoods;
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(9) Offeringschoolfood authorities
participating in NSLP, or as com
modity schools, thecommality offer
value of donated foodhssistanceat a
minimum,anddeterminingan adjusted
assistancelevel in consultation with
schoolfood authorities, as appropriate,
in accordancwvith §250.58; and

(10) Ensuringthat all schoolfoodauw
thorities in NSLP are awareof the full
list of available donated foods, have
the opportunity to provideinput at
least annually in determining thedo-
natedfoodsfrom the full list that they
may select for their food service,and
receiveall suchselecteddonatedfoods
that may be costeffectively distrib-
utedto them.

(e) Warehousingand distribution. Dis-
tributing agencies shall use a
warehousing andlistribution system
that is efficient, cost effectiveandre-
sponsiveo needsf recipientagencies
in accordancewvith §250.14(a).In add#
tion, distributing agencieshall:

(1) Work with recipient agenciesca
pable of receivingdirect shipmentsto
orderdonatedooddirectly into their
warehouses;

(2) Solicit information and ree
ommend#&onsregardingthe individual
delivery need=f recipientagencies;

(3) Maintain distribution schedules
which are equitableandreliable, recog
nize hours of operation, holidays and
vacationsandother special needd re-
cipientagencies;

(4) And make donatedfood available
at leastmonthly to all recipientagen
cies excepthosethat haveagreedo
less frequent deliveries (§250.13(a)(6));
however, the distributing agencyshall
not be held liable for delaysin deliv-
eriesof donatedfoodwhensuchdelays
are due to late deliveriesof donated
food to the distributingagencyby the
Department.

() Disposition of damagedor out-of-
condition commodities.Distributing
agencies shallestablish a system for
handling recipient agencycomphints,
notifying the Departmenf any com
modity losses in accordancewith
§250.13(f) and arrangindor the replace
ment of lost commoditiesin accord
ancewith §250.13(g).

(9) Processing.Distributing agencies
shall administer an aceptable proe
essing program in accordancewith

§250.30

§250.30. In addition, distributing agen
ciesshall inform recipient agenciesan
nually of processingoptions available
to them infacilitating participationin
State or National processingontrads.
Prior to enteringinto a processingon-
tract, distributing agenciesshall test
endproductsThe endproducttesting
may be delegatedo the purchasinge-
cipient agencyprovidedthat test re-
sults are reviewed bythe distributing
agency. Distributing agencies shall
monitor the acceptabilityof processed
end products as required in
§250.30(b)(1).

[54 FR 42477, Oct. 17, 1989, as amendeat 62
FR 53731, Oct. 16, 1997; 64 FR 72902, Dec. 29,
1999; 73 FR 46184, Aug. 8, 2008]

Subpart Cd Processing and
Labeling of Donated Foods

§250.30 State processing of donated
foods.

(a) General. This section sets forth
the terms and conditionsunder which
distributing agencies, subdistributing
agencies,or recipient agendes may
enterinto contractsfor the processing
of donatedfoodsand prescribedhe
minimum requirementgo be included
in suchcontracts.

(b) Permissible contractual arrange
ments.(1) A distributing agency, sub
distributing agency,or recipient agen
cy may contract for processing,pay
the processindee, and deliver the end
productsto eligible recipient agencies
through its own distribution system.
Distributing agenciesshall assurethat
the acceptability of processedend
prodwcts is testedwith recipient agen
cieseligibleto receivethem prior to
enteringinto a processingontractand
shall developa systemfor monitoring
product acceptability. Distributing
agencies may exempt end products
from testing if they hawe been used
previously, have been determined by
the distributing agencyto be accept
able by recipient agencies,and have
hadnochangesn specifications.

(2) A distributing agency or sub
distributing agency maycontract for
procesing on behalfof one ormorere-
cipient agenciesAll recipient agencies
eligible to receivethe donatedfoodsto
be processednay receiveend products
made from those foods and produced
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undersuch processingontractsby vir-
tue of the distributing agency recipi
ent agency agreement required by
§250.12(b). Underthis arrangementand
subjectto the approvalof the distrib-
uting agency:

() Processorshall utilize either a
discountor a refund systemas defined
in §250.3 whenthey sell end products
directly to recipientagenciespr

(i) When selling end products
through a distributor, suchsalesshall
be in accordancevith paragraphe) of
this section.

(3) Distributing agencieshall permit
subdistributingagenciesand recipient
agenciesto enter into processingcon
tracts with a processounderarrange
ments similar to those describedn
paragraphb) (1) or (2) of this section.

(c) Requirementsfor processingcon
tracts. (1) Contracts with processors
shallbe in a standardwritten form and
shall be reviewedby the appropriate
FNSRO.Processingcontractshallter-
minate on June 30 of eachyear. How-
ever, processingcontracts may give
contractingagencieghe option of ex-
tendingcontractsfor two 1-yearperk
ods, provided that any changedinfor-
mation must be updatedbefore any
contractextensionis granted, includ-
ing the information in paragraphs
(©)(3),(c)(4)(ii), and (c)(4)(viii)(B) of this
section. The processomust have per
formedto the satisfactionof the con
tracting agencyduring the previous
contract year, submitted all required
reportsandany correctionsto suchre-
portsup to the time that contractex-
tension occurs,and submitted its cer
tified public accountantreport as re-
quiredunderparagraph(c)(4)(xi) of this
sectionbeforethe contractmay be ex-
tended.Distributing agencieshall de-
velopcriteria for usein evaluatingand
selectingprocesingcontracts. The se
lection criteria shallbe usedin select
ing orrejectingprocessors a manner
that ensuresequitabletreatment of
processors. Theelectioncriteria shall,
at aminimum,include:

0] The nutritional contribution
whichthe endproductwill provide;

(ii) The marketability of the end
product;

(iii) The distribution method which
the processoimtendsto utilize;

(iv) Price andyield schedulaata;

7 CFR Ch. Il (17 17 16 Edition)

(v) Any applicablelabeling require
ments;and

(vi) The ability of the processoto
meet the terms and conditionsset
forth in theregulations.

Thesecriteria will be reviewedby the
appropriate FNSROduring the man
agementevaluation review of the dis-
tributing agencyDistributing agencies
and subdistributing agencieswvhich
enterinto contractson behalfof recipi
ent agenciedut whichdo notlimit the
typesof end productsawvhich canbe sold
or the numberof processorsvhich can
sell end productswithin the State are
not requiredto follow the selectioncri-
teria. In additionto utilizing thesese
lection criteria, when a contracting
agencyentersinto a contract both for
the processingf donatedfood and the
purchaseof the end productsproduced
from the donated food, the procure
ment standards seforth in Attach
mentO to OMB Circular Ai 102 must be
followed. Recipientagencieswvhich pur-
chase end products produced under
Statewideagreementsre alsorequired
to complywith AttachmentO of OMB
Circular Ai102. Contracting agencies
shall not enter contracts with proc
essorswhich cannotdemonstratehe
ability to meetthe terms and cond
tionsof the regulationsandthe distrib-
uting agencyagreementsfurnish prior
to the deliveryof any donatedfoodsfor
processinga performancdond,an ir-
revocabldetter of credit or an escrow
accountin an amountsufficientto pro-
tect the contractvalueof donatedfood
on handandon order;demonstratéhe
ability to distribute endprodudsto el-
igible recipient agenciesprovidea sat
isfactory recordof integrity, business
ethics and performance andprovide
adequatestorage.

(2) standardform contracts shall be
prepared or reviewed by the appro
priate State legal staff to assurecon
formity with the requirementsf these
regulationsand of applicableFederal,
Stateandlocallaws.

(3) The contract shall be signedfor
the processoby the owner,a partner,
or a corporateofficer duly authorized
to signthe contract,asfollows:

(i) In asoleproprietorshipthe owner
shallsignthe contract;

(i) In a partnershipa partnershall
signthe contract;
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(iii) In a corporation.a duly author
ized corporateofficer shall sign the
contract.

§250.30

(vi) A provision for inspection and
certification during processingwhere
applicable,by the appropriate accept

(4) At a minimum, each processinganceservicein accordancewith para

contractshallinclude:

(i) The namesandtelephonenumbers
of the contracting agency and proc
essor;

(ii) A descriptionof eachendproduct,
the quantity of eachdonatedfood and
the identification of any other ingre-
dient which is neededo yield a spe
cific numberof unitsof eachendprod
uct (excepthat the contractingagen
cy may permit the processoto specify
the total quantityof any flavoringsor
seasoningsvhich may be usedwithout
identifying the ingredientswhich are,
or may be,componentsf flavoringsor
seasonings)he total weightof all in-
gredientsin the batch formula, the
yield factor for eachdonatedfood, and
any pricing information provided by
the processoin additionto that re-
quired in paragraph (c)(4)(iii)) of this
sectionasrequestedby the contracting
agency anda thorough explanation of
what this additional pricing informa
tion representsTheyield factor is the
percentageof the donatedfood which
mustbe returnedin the endproductto
be distributed to eligible recipient
agencies. Forsubstitutable donated
foods,at least 100 percentof the do-
nated foodprovidedto the processor
must be physically containedin the
end productswith no allowabletoler-
ance;

(iii) The contract value of each do-
nated food to be processedand, where
processings to be performedonly on a
feefor-service basisas defined in
§250.3, the fee-for-service;

(iv) A provisionfor:

(A) Terminationof the contractupon
thirty dayswritten notice by the con-
tracting agencyor the processoand

(B) Immediate terminationof the
contract when there has been non-
compliancewith its terms and condk
tions by the contractingagencyor the
processor;

(v) In the eventof contracttermi
nation, a provision for disposition of
donated foods and endoroductsn the

graphsgg) and(h) of this section;

(vii) A provisionthat end products
containingdonatedoodsthat are not
substituable under paragraph(f) of
this sectionshall be deliveredonly to
eligiblerecipientagenciesandthat end
productscontainingboth substitutable
and nonsubstitutable donated foods
may be delivered and sold in accord
ance with the requirrmentsof para
graph(d) and(e) of this section;

(viii) Provisions that the processor
shall:

(A) Fully accountfor all donated
foodsdeliveredinto its possessiory
production and delivery to the con
tracting agency oreligible recipient
agenciesof an appropriate number of
units of end productsmeetingthe con-
tract specifications,and where end
products are sold through a dis
tributor, that the processoremains
full accountablefor the donatedfoods
until refundsor any other creditsequal
to their contractedvalue have been
madeto eligible recipient agenciesn
accordance withparagraph(k) of this
sectionor to distributing agenciesn
accordance with paragraph (n)(2) of
this section;

(B) Furnishto the contractingagen
cy prior to the deliveryof any donated
foods for processingdocumentation
that a performancesupply and surety
bondfrom a surety companylisted in
the most recent U.S. Departmentof
Treasury Circular 570, an irrevocable
letter of credit or an escrowaccount
hasbeenobtainedin an amountthat is
sufficientto protectthe contractvalue
of all donatedfoods.Sincethe distrib-
uting agencyis held liable by FNS for
any donatedfoodsprovidedto a proc
essorthe distributing agency shall de-
termine the dollar value of the per
formancesupply and surety bond,ir-
revocabléetter of credit or the escrow
accountaking into consideratiomhe

(1) Valueof donatedfoodson hand;

(2) Vvalue of donatedfoodson order
and

(3) Anticipated usagerate duringthe

processor 6 sor paymegneal tcontraceeriod;

fundsin accordancevith paragraph(j)
of this section;

(C) Useor disposeof the containers
in which donated foods are received
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