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Appear ances

Parry L. Norris, Labor Rel ations Consultant with the Ohi o Educati on
Associ ation, represented the Teachers and Support Personnel. Ray G
McFar | and, Presi dent of the Eastern Local O assroomTeachers Associ ati on and
a Claimnt, was a wi tness for the Teachers. Edsel R Atkins, President of
t he East ern Local School Support Personnel Association and a d ai mant, was a

wi tness for the Support Personnel.



Janmes K. Stucko, Jr., Attorney at Law, represented the Board. Treva
Har non, Eastern Local School District Superintendent, was aw tness for the
Boar d.

Thi s matter was heard by Ji mBubuti ev, Hearing O ficer for the D rector
of the Ohio Departnent of Job and Fam |y Services, pursuant to Section
4141. 283 of the Ohio Revised Code. The purpose of the hearing is to
determ ne the reason for the unenpl oynent of certainindividuals who have
filedclainms for unenpl oynent conpensati on benefits. Division (A) of Section
4141. 283 of t he Chi 0 Revi sed Code provides that the Director i sto schedule
a hearing when thereis reasonto believe that the unenpl oynent of twenty-
fiveor noreindividual srelates toal abor di spute. The Chi o Depart nent of
Job and Fam |y Servi ces has recei ved 49 cl ai ns f or unenpl oynent benefits that
relateto al abor di spute between the Teachers/the Support Personnel and the
Boar d.

All interested parties were notified of the hearing pursuant to Chio

| aw. This hearing was held on Novenmber 12, 2002, in Waverly, Ohio.

FI NDI NGS OF FACT:

The claimants inthis matter are nenbers of either the Eastern Local
Cl assroomTeacher s Associ ation or the Eastern Local School Support Personnel
Associ ation and are enpl oyed by the Board

The Board adm ni sters t he Eastern Local School District. The Eastern
Local School District is apublicschool systemwithaonebuildingfacility
t hat serves approxi mately 930 students i n ki ndergarten t hrough twel fth grade.

The one building facility al so houses all adm nistrative offices. The



Eastern Local School District islocatedin Beaver, Ohio (Transcript Pages
12, 21).

The Board enploys an estimated 128 individuals including the
adm ni strative staff. Approxi mately 67 of those i ndi vi dual s are nmenber s of
t he Teachers Association and 45 are nmenbers of the Support Personnel
Associ ation (Transcript Page 12/ Enployer Exhibit 1 & 2).

The Teachers had athree (3) year col |l ecti ve bargai ni ng | abor agr eenent
with the Board through June 30,2002 (Transcript Pages 14-15, 35-36).

The Support Personnel had atwo (2) year col | ective bargaini ng | abor
agreenent wi th t he Board t hrough Decenber 31, 2001 ( Transcri pt Page 14- 15, 50-
51) .

There was no formal extension of either of the coll ective bargaining
| abor agreenments but the clai mants conti nued t o work under the terns and
condi tions of the expired agreenents through Sept enber 25, 2002 ( Transcri pt
Pages 14-16, 36-37,51-52).

Negoti ati on sessi ons were hel d separately between t he Board and each
Uni on Associ ation, through Septenber 25, 2002, in an attenpt to reach new
agreenents. The sessi ons began soneti ne i n January- Mar ch of 2002 (Transcri pt
Pages 18- 19, 20- 21, 26- 27, 36).

Bot h t he Teachers and t he Support Personnel votedto reject newproposed
agreenments in August of 2002 (Transcript Pages 23-24).

On Sept enber 12, 2002, each Uni on Associ ati on provi ded the Board with
a“Notice O Intent To Strike O Picket” withinformation show ng an “Intent
To Strike And Picket” beginning at 6:00 a.m on Septenber 26, 2002
(Transcri pt Pages 17, 27-28, 39, 52/ Enpl oyer Exhibit 1 & 2).

The Board, in response to the notices provided by the Union



Associ ations, gaveinstructionstoall the nenbers of the Uni on Associ ati ons
on howto depart the facility and/or turn in equipnent, including school
busses, at the end of the day on Sept enber 25, 2002. These i nstructi ons were
provi ded on Sept enber 23, 2002, either verbally or inwiting (Transcri pt
Pages 30- 33, 39-40, 43, 47,56-57/Uni on Exhibit A & B).

A wor k stoppage and pi cketing began on Septenber 26, 2002, and are
continui ng as of the date of i ssuance of this decision (Transcript Pages 16-
17, 21, 36, 40, 55, 60-61)

Further negoti ati on sessi ons have been hel d since the work stoppage
began through Novenber 13, 2002 (Transcript Pages 36, 61).

The mai n i ssues bet ween t he Board and t he Uni on Associ ati ons deal with
sal ary and health i nsurance. O her issues involve fair share paynents,
retroactive pay, no reprisals after going back to work, seniority, sick
| eave usage, and working conditions (Transcript Pages 19-21,37,42,52-53).

The Board has at notinme duringthe entire negotiation process taken a
“no new agreenment then no work” stance with either Union Association
(Transcri pt Pages 18, 40).

The Boar d has kept t he school systemopen and avai |l abl e for t he nenbers
of ei ther Uni on Associationtoreturnto work under the terns and conditions
of their respective expired col |l ective bargai ni ng | abor agreenents. Sone
menber s of bot h Uni on Associ ati ons have conti nued wor ki ng under t he terns and
condi ti ons of the nowexpired agreenents wi t hout ever having participatedin
t he wor k st oppage. The Board has not hired per manent repl acenents for the

positions hel d by t he nenbers of either Union Associ ation (Transcri pt Pages

22-23, 25, 29, 38, 40, 54- 55, 57-58) .



| SSUES:

Pursuant to Section 4141. 283 of the Chi o Revi sed Code, this Hearing
Oficer isrequiredto make a determ nati on as to whether the cl aimants are
di squalifiedfromreceiving benefits under t he unenpl oynent conpensati on | ans

of the State of Chio. The central issues to address can be stated thus:

1. What is the reason for the claimants' unenpl oynent
fromthe Board?

2. Are the claimants disqualified from receiving unenpl oynent
conpensati on benefits?

3. What is the duration of the |abor dispute?

The applicable lawis Section 4141. 29(D) (1) (a) of the Chi o Revi sed Code,

whi ch provides as foll ows:

(D) Notwi t hstandi ng division (A) of this section, no individual may
serve a waiting period or be paid benefits under the foll ow ng
condi tions:

(1) For any week with respect to which the

director finds that:

(a) Theindividual's unenpl oynment was due to a | abor dispute
ot her than a | ockout at any factory, establishnent, or
ot her prem ses located in this or any other state and
owned or operated by the enployer by which the
i ndi vi dual is or was | ast enpl oyed; and for so | ong as
the individual's unenploynent is due to such | abor
di spute .

REASONI NG

Section 4141.29(D)(1)(a) of the Onhio Revised Code provides that no

individual is entitled to benefits for any week during which their
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unenpl oynent i s dueto alabor di spute other than al ockout. Thus, in order
to conme to a conclusion regardi ng the reason for the unenpl oynent of the
claimants, it is necessary to determ ne whether the | abor di spute was a
| ockout withinthe nmeani ng of the Chi o unenpl oynent conpensation|aw. The
claimants would not be disqualified fromeligibility for unenpl oynent
conpensation benefits if the labor dispute is found to be a | ockout.
The key i ssue t o be resol ved i s whet her the reason for the cl ai mant s’
unenpl oynent fromthe Board was due to a | ockout or a | abor di spute ot her

than a | ockout.

In Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a collective
bar gai ni ng agr eenent bet ween t he enpl oyer and t he uni on expi red and t he uni on
of fered to conti nue wor ki ng under the terns of the expired contract for one
year while a new contract continued to be negoti at ed.

The Chi o Suprene Court held that if an enpl oyer refuses to al | owwor k
to continue for areasonabl etinme under the pre-existingterns and condi ti ons
of enpl oynent, whil e negoti ati ons conti nue, thenthe enployer i s deviating
fromthe status quo.

Thus, the Suprene Court has set forth what i s known as t he “st at us- quo”
test for deci di ng whet her a wor k st oppage was the result of al ockout or due
to a |l abor dispute other than alockout. In applyingthis test it nmust be
determ ned “which side, union or managenent, first refused to continue
oper ati ons under the status quo after the contract had technical | y expired,
but while negotiations were continuing.” Id. at 134-135.

Inthismtter, thetestinonyindicatesthat the menbers of both Uni on
Associ at i ons becane unenpl oyed when t hey began a wor k st oppage on Sept enber

26, 2002, and began picketing.



Thus, using the status quo test fromthe Bays decision, this
Hearing O ficer finds, based upon the testinony, that the nmenbers of the
Uni on Association first changed the status quo, while negotiations were

ongoi ng, when the deci si on was nade to conduct a work st oppage and begin
pi cketing on Septenber 26, 2002. Consequently, the nmenbers of the Union
Associ ati ons becane unenpl oyed when they started a | abor di spute ot her
than a | ockout on Septenber 26, 2002.
Therefore, it is the conclusion of this Hearing O ficer that all
the claimants in theinstant case were unenpl oyed due to a | abor di sput e ot her
t han a | ockout whi ch began Sept ember 26, 2002, and i s continuing as of the

date of this decision.

DECI SI ON:

It isthe decision of this Hearing Oficer that all of the claimants
her ei n wer e unenpl oyed due to a | abor di sput e ot her than a | ockout whi ch began
Sept enber 26, 2002. The claimants are disqualified from receiving
unenpl oynent conpensation benefits dueto al abor di spute ot her than al ockout
for t he week whi ch i ncl udes Sept enber 26, 2002, pursuant to Section 4141. 29
(D)(1)(a) of the Onhio Revised Code.

It is also the decision of this Hearing O ficer that the | abor
di spute ot her than a |l ockout between t he Board and t he Uni on Associ ati ons
whi ch began on Septenber 26, 2002, is continuing as of the date of

i ssuance of this decision.



THI'S DECI SI ON APPLI ES TO 49 NAMED CLAI MANTS

* * * *

If you disagree with this decision then you may appeal it. The

foll ow ng par agraph provides a detail ed explanation of your appeal

rights:

APPLI CATI ON FOR APPEAL BEFORE THE UNEMPLOYMENT COMPENSATI ON REVI EW
COW SSI ON, 145 SOUTH FRONT STREET, P.O BOX 182299, COLUMBUS, OHI O
43218-2299; OR BY FAX TO (614) 752-8862; MAY BE FI LED BY ANY | NTERESTED

PARTY W THI N TVENTY- ONE (21) CALENDAR DAYS OF THE DATE OF MAI LI NG CF THI S
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DECI SION. | N ORDER TO BE CONSI DERED Tl MELY, THE APPEAL MUST BE FI LED I N
PERSON, FAXED, OR POSTMARKED NO LATER THAN TWENTY- ONE (21) DAYS AFTER THE
DATE OF MAI LI NG | NDI CATED ON THI S DECI SION. | F THE 21ST CALENDAR DAY | S
A SATURDAY, SUNDAY OR LEGAL HOLI DAY, THE PERI OD FOR FI LI NG | S EXTENDED
TO I NCLUDE THE NEXT SCHEDULED WORK DAY. UPON RECEI PT OF CERTI FI ED
MEDI CAL EVI DENCE STATI NG THAT THE | NTERESTED PARTY' S PHYSI CAL CONDI TI ON
OR MENTAL CAPACI TY PREVENTED THE FI LI NG OF AN APPEAL W THI N THE SPECI FI ED
21 CALENDAR DAY PERI OD, THE | NTERESTED PARTY' S Tl ME FOR FI LI NG THE APPEAL
SHALL BE EXTENDED AND CONSI DERED Tl MELY | F FI LED W THI N 21 CALENDAR DAYS

AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL CONDI TI ON.

TH S DECI SI ON WAS MAI LED NOVEMBER 22, 2002.

THE TWENTY- ONE (21) DAY APPEAL PERI OD ENDS DECEMBER 13, 2002.

Ji m Bubuti ev
Hearing O ficer



