OHl O DEPARTMENT OF JOB AND FAM LY SERVI CES
UNEMPLOYMENT COMPENSATI ON PROGRAM SERVI CES
145 South Front Street
Fifth Floor
P. O Box 182830
Col unbus, Chi o 43218-2830
Tel ephone: (614) 752-8418
Web Page: www. st ate. oh. us/odjfs/|abordi sputes

In The Matter O A Labor Dispute
Bet ween:

Docket No. LD-003-001
Uni ted Steel wrkers of Anerica,
AFL-CI O Local Union No. 134

(Local 134)
Uni on/ Cl ai mant s : Hearing O ficer:
) Ji m Bubuti ev
and
The Wal |l er Brothers Stone Dat e of Heari ng:
Conpany, | ncor porat ed : May 6, 2003
(wal ler) ;
Enpl oyer : Dat e of |ssuance:

May 16, 2003

Appear ances

James B. Robinson, Attorney at Law, represented Local 134. Randy
E. Basham Business Agent, and Greg Mchael Gllette, Vice President of
Local 134, were w tnesses for Local 134.

R Alan Lenpbns, Attorney at Law, represented Waller. Frank L.
Wal l er, President of The Waller Brothers Stone Conpany, | ncorporated,
and Lowel I M Shope, Vice President of The Wal |l er Brothers Stone Conpany,
I ncorporated, were witnesses for Waller.

This matter was heard by Jim Bubutiev, Hearing Oficer for the

Director of the Onhio Departnent of Job and Family Services, pursuant to
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Section 4141. 283 of the Chio Revised Code. The purpose of this hearing
is to determne the reason for the unenpl oynent of certain individuals
who have filed clains for unenpl oynent conpensation benefits. Division
(A) of Section 4141.283 of the Chio Revised Code provides that the
Director is to schedule a hearing when there is reason to believe that
t he unenpl oynent of twenty-five or nore individuals relates to a |abor
di spute. The Onio Departnent of Job and Fanily Services has received 40
clainms for unenpl oynment benefits that relate to a | abor di spute between
Wal | er and Local 134.

All interested parties were notified of this hearing pursuant to

Chio law. This hearing was held on May 6, 2003, in New Boston, GChio.

FI NDI NGS OF FACT:

The claimants in this natter are nenbers of Local 134 and are
enpl oyed by Waller.

Waller is a natural stone quarrier and fabricator of sandstone
products (Transcript Page 14).

Waller enploys 64 individuals and 51 of those individuals are
menbers of Local 134 (Transcript Pages 15,51, 125-126, 159).

Local 134 had a three (3) year collective bargaining | abor agreenent
with Waller which was effective from March 31, 2000, to m dnight March
31, 2003 (Enpl oyer Exhibit 10).

There was a nutually agreed upon extension of the collective
bar gai ni ng agreenent to mdnight April 15, 2003 (Transcript Pages 17-
18/ Enpl oyer Exhibit 5).

Ei ght (8) negotiation sessions have been held between Waller and
Local 134 from March 18, 2003, through May 1, 2003, in an attenpt to
reach a new agreenent. The negoti ati on sessions have included a federa
medi ator since April 21, 2003, by nutual agreement of the parties. At
| east one (1) negotiation session is scheduled to be held after the date
of this hearing (Transcript Pages 18-19, 25-26, 108, 158, 183).
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Prior to and on March 18, 2003, Waller made an initial offer to
Local 134 for a new col |l ective bargai ni ng agreenent mai ntai ning the terns
and conditions of the expired coll ective bargaini ng agreenent for one (1)
year on the condition that Local 134 would not review and audit Waller’s

financial information. If Local 134 reviewed and audited Waller’s
financial information then Wall er woul d seek a new col | ecti ve bargai ni ng
| abor agreenment with concessions. Local 134 did not accept Waller’'s

initial offer and wanted to review and audit Willer’'s financial
i nformati on. On or about April 9, 2003, Local 134 decided to accept
Waller’'s initial offer after reviewing and auditing Waller’'s financia
i nformati on but Waller explained the offer was no | onger avail able and
any new agreenent woul d have to i ncl ude concessi ons (Transcript Pages 62-
66, 83- 90, 149, 160- 163, 168- 169, 184- 187, 201- 202/ Enpl oyer Exhi bit 4).

Local 134 made an initial proposal on March 18, 2003, seeking
i ncreases to the now expired coll ective bargai ni ng agreenment (Transcri pt
Pages 69- 70/ Enpl oyer Exhibit 7).

Wal | er made a proposal on March 25, 2003, seeki ng concessions to the
now expired collective bargaining agreenment (Transcript Pages 69-
70/ Enpl oyer Exhibit 8).

On April 15, 2003, Local 134 voted unaninously to reject Waller’s
offer of a new collective bargaining agreement wth concessions
(Transcri pt Pages 67-68, 169-170, 175-176, 185- 186, 202- 203/ Enpl oyer Exhi bi t
6) .

Local 134 did offer to nmke concessions during the negotiation
session on April 15, 2003, but at the end of the day offered to continue
working under the terms and conditions of the expired collective
bar gai ni ng | abor agreenent (Transcript Pages 51-52,118, 171, 196).

On April 15 and 16, 2003, Local 134 offered to continue working
under the terms and conditions of the expired collective bargaining | abor
agreenent. However, Waller would only all ow work to continue begi nni ng
April 16, 2003, under ternms and conditions which included concessi ons and
which differed fromthe terns and conditions of the expired collective
bargai ning |abor agreenment (Transcript Pages 29-32,34-35,77,98, 102-
103, 105- 106, 108- 111, 132- 133, 178- 181, 203- 206/ Enpl oyer Exhibit 1 & 6).

A work stoppage began on April 16, 2003 (Transcript Page 18).

Local 134 has had pickets in place since the start of the work
st oppage (Transcript Pages 35-36).



Wal |l er made a proposal on May 1, 2003, seeking concessions to the
expired col |l ective bargai ni ng agreenment (Transcript Pages 70- 71/ Enpl oyer
Exhibit 9).

Wal | er was awar e of annual business | osses for 1998 by July of 1999,
and of annual business | osses for 1999 by July of 2000 (Transcript Pages
152-153).

Wal | er has | ost approxi mately $600, 000. 00 annual |y during the three
(3) year period from2000 to 2002, and i s seeki ng $290, 000. 00 i n wage and
benefit concessions from Local 134 in a new collective bargaining
agr eenent . Local 134 becane aware of Waller’'s annual | osses sonetine
after March 28, 2003, and before April 9, 2003, and has offered to make
concessions but not in the anobunt that Waller is seeking (Transcript
Pages 20- 22, 40- 41, 53, 76, 128- 131, 134- 138, 144- 145, 159- 160, 167- 168, 188, 206-
207/ Enpl oyer Exhibit 2 & 11).

Local 134 received Waller’s witten cost savings information
regardi ng the $290, 000. 00 in wage and benefit concessions on May 1, 2003
(Transcript Page 167/ Enpl oyer Exhibit 2 on Page Two).

Wages i ncreased during the three (3) years of the expired collective
bar gai ni ng agreenent (Transcript Pages 61-62).

The main issue between the parties deals with what the anmount of
wage and benefit concessions will be in a new collective bargaining
agreenent and includes a disagreenent over a “preferred work” process
that was used in the expired coll ective bargai ni ng agreenent (Transcript
Pages 20- 24, 40-41, 126) .

Wal | er made a business decision to close a laboratory table top
departnment and to increase production in the building stone departnent.
This will create a need for nore enpl oyees beyond the 51 current nenbers
of Local 134. Waller nmde this business decision sonetine in April of
2003 (Transcri pt Pages 36-40, 82-83, 141).

Wal | er hired new enpl oyees on or about April 28, 2003. These new
enpl oyees are not replacenents of the claimants and they have not been
hired to fill the positions held by the claimants. These new enpl oyees
are working under different ternms and conditions of enploynment which
i nclude concessions as conpared to the terns and conditions of the
expired collective bargai ning agreenment (Transcript Pages 26-29,52,127-
128, 159).

| SSUES:



Pursuant to Section 4141.283 of the Chio Revised Code, this Hearing
Oficer is required to nake a determination as to whether the claimants
are disqualified from receiving benefits wunder the unenploymnent
conpensation |laws of the State of Chio. The central issues to address

can be stated thus:

1. What is the reason for the claimants' unenpl oynment
fromWwaller?

2. Are the claimants disqualified from receiving unenpl oynment
compensation benefits?

3. What is the duration of the |abor dispute?

The applicable lawis Section 4141.29(D)(1)(a) of the Chio Revised
Code, which provides as foll ows:

(D) Notwi t hst andi ng division (A) of this section, no individual may
serve a waiting period or be paid benefits under the foll ow ng
condi tions:

(1) For any week with respect to which the
director finds that:

(a) The individual's unenpl oynent was due to a | abor
dispute other than a lockout at any factory,
establi shnment, or other premses located in this or
any ot her state and owned or operated by the enpl oyer
by which the individual is or was | ast enpl oyed; and
for so long as the individual's unenploynment is due
to such | abor dispute

REASONI NG

Section 4141.29(D)(1)(a) of the Chio Revised Code provides that no
individual is entitled to benefits for any week during which their
unenpl oynent is due to a | abor dispute other than a | ockout. Thus, in

order to conme to a conclusion regarding the reason for the unenpl oynment

of the claimants, it is necessary to determ ne whether the | abor dispute
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was a | ockout within the nmeaning of the Chio unenpl oynment conpensation
I aw. The claimants would not be disqualified from eligibility for
unenpl oynent conpensation benefits if the |abor dispute is found to be
a | ockout .

The key issue to be resolved is whether the reason for the
claimants' unenpl oynent from Waller was due to a |ockout or a |abor
di spute ot her than a | ockout.

In Zanesville Rapid Transit v. Bailey (1958), 168 Chio St. 351, the
enpl oyer inplemented a 10% wage reduction after the expiration of the
| abor agreenent. The enpl oyer was a public utility that had experienced
probl ens nmaking a profit and had been unable to gain perm ssion fromthe
local city council to increase fares.

The Chio Supreme Court held that the 10% wage reduction was
reasonabl e under the circunstances and did not manifest a purpose on the
part of the conmpany to coerce the enployees into accepting it and,
therefore, was not a | ockout.

In Oiti v. Board of Review (1983), 7 Chio App. 3d 311, a collective
bargaining contract between nanagenent and |abor expired and the
enpl oyees offered to conti nue worki ng under the terns of the old contract
whil e a new contract continued to be negotiated. The enpl oyer refused to
all owthe enpl oyees to continue working on this basis and a work st oppage
began at the expiration of the old contract.

The Court of Appeals held that where enployees offer to continue
wor ki ng under the terns of a preexisting collective bargaini ng agreenent,
pending a final settlenent of the | abor dispute, then the failure of the
enpl oyer to accept such an offer constitutes a |ockout unless the

enpl oyer denonstrates it had a conpelling reason for failing to agree to
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such an extension of the contract. The conpelling reason nust be of a
nature that to require the enployer to agree to the extension would be
unr easonabl e under the circunstances.

In Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a collective
bar gai ni ng agreenent between the enpl oyer and the union expired and the
uni on offered to conti nue worki ng under the ternms of the expired contract
for one year while a new contract continued to be negoti ated.

The Chio Suprene Court held that if an enpl oyer refuses to allow
work to continue for a reasonable tine under the pre-existing terns and
condi ti ons of enploynent, while negotiations continue, then the enpl oyer
is deviating fromthe status quo. The Suprenme Court also referred to
Oiti, Supra, in noting that an enployer would need to have a conpel |ling
reason to refuse to maintain the status quo.

Thus, the Suprene Court has set forth what is known as the “status-

guo” test for deciding whether a work stoppage was the result of a
| ockout or due to a |labor dispute other than a | ockout.

In applying this test it nust be determ ned “which side, union or
managenent, first refused to continue operations under the status quo
after the contract had technically expired, but while negotiations were
continuing.” Id. at 134-135.

The Suprene Court in Bays, supra, also provided the definition of
a “lockout” as “a cessation of the furnishing of work to enpl oyees or a
wi t hhol ding of work fromthemin an effort to get for the enployer nore
desirable ternms.” I1d. at 133. The Suprene Court in Bays, supra, said

a |l ockout “is not confined to an actual physical closing of the place of

enpl oynent.” Id. at 134.

Inthis matter, the evidence and testinony indicate that the menbers
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of Local 134 becane unenpl oyed when VWaller |ocked them out on April 16,

2003. Waller would not allow themto continue working under the terns

and conditions of the expired agreenent, while negotiations continued.

Wtness testinmony offered by both parties shows that Local 134 did
provide Waller with a witten offer to continue working under the terns
of conditions of the expired agreenment on April 15 and 16, 2003, and
that, in fact, nenbers of Local 134 showed up to work under those terns
and conditions on April 16, 20083.

Wal l er took the position that the menbers of Local 134 would only
be allowed to work starting on April 16, 2003, under different terms and
condi ti ons which woul d include concessions.

Thus, using the status quo test from the Bays decision, this Hearing
Oficer finds, based upon a review of all the evidence and testinony, that
Wal l er first changed the status quo, while negotiations were ongoi ng, when the
deci sion was made to not allow the nenbers of Local 134 to continue working
under the ternms and conditions of the expired agreenment on April 16, 2003, and
thereafter. Waller’s offer to allow work to continue under changed terns and
condi ti ons which include concessions is not a maintenance of the status quo.

The Zanesvill e deci sion does not apply tothe facts inthis matter because
the evidence and testinmony clearly indicate that Local 134 and Wal |l er continue
to negotiate on a new collective bargaining agreenment which wll include
concessions as conpared to the terns and conditions of the expired collective
bar gai ni ng agreenent. An inpasse to negotiations cannot be wunilaterally
decl ared sinmply because the parties disagree on what the concessions wll

ultimately be.

Further, the Oriti decision as noted in Bays, supra, does not apply in
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this matter since there is no conpelling reason that nade it unreasonable for
Waller to agree to a reasonabl e extensi on of the expired agreenment beyond April
15, 2003.

Wal l er provided testinony and evidence that there have been business
| osses since 1998 and that Waller was aware of those |osses by no later than
July of 1999. Yet, Waller went on to agree to a three (3) year collective
bar gai ni ng agreenent with Local 134, which included wage increases, effective
fromMarch 31, 2000, through March 31, 2003. Further, Waller offered a one (1)
year extension of the now expired agreenment, during negotiations on March 18,
2003, on the condition that Waller’'s financial information not be revi ewed and
audited by Local 134.

The evidence and testinony indicate that the parties did agree to a
fifteen (15) day extension of the now expired agreenment through April 15, 2003.
Once Local 134 was nade aware of Waller’s financial situation, which only
happened during the course of the fifteen (15) day extension, the negotiations
bet ween t he parties qui ckly becanme negoti ati ons over the anmount of concessi ons.

The evi dence and testinony al so shows that Waller did not provide Local
134 with the informati on detailing the $290, 000. 00 i n concessi ons bei ng sought
by Waller until the later part of April of 2003 and through to May 1, 2003.

An ext ension beyond April 15, 2003, as negotiations continue, would have
been reasonabl e under the facts and circunstances present in this matter.

Therefore, it is the conclusion of this Hearing O ficer that all the
claimants in the i nstant case were unenpl oyed due to a | ockout whi ch began April

16, 2003, and is continuing as of the date of this decision.



DECI SI ON:

It is the decision of this Hearing Oficer that all of the claimnts
herein were unenployed due to a |ockout which began April 16, 2003. The
claimants are not disqualifiedfromreceiving unenpl oynent conpensati on benefits
due to a labor dispute other than a |ockout beginning with the week which
i ncludes April 16, 2003.

It is also the decision of this Hearing Oficer that the | ockout

bet ween Wal |l er and Local 134 which began on April 16, 2003, is continuing.

*xx TH S DECI SI ON APPLI ES TO 40 NAMED CLAI MANTS * * *

If you disagree with this decision then you may appeal it. The follow ng

par agraph provi des a detail ed expl anati on of your appeal rights:

APPLI CATION FOR APPEAL BEFORE THE  UNEMPLOYMENT  COVPENSATI ON REVI EW
COW SSI ON, 145 SOUTH FRONT STREET, P. O BOX 182299, COLUMBUS, OHI O 43218-2299;
OR BY FAX TO (614) 752-8862; MAY BE FI LED BY ANY | NTERESTED PARTY W THI N TVWENTY-
ONE (21) CALENDAR DAYS OF THE DATE OF MAI LING OF THIS DECI SION. | N ORDER TO BE
CONSI DERED Tl MELY, THE APPEAL MJUST BE FI LED | N PERSON, FAXED, OR POSTMARKED NO

LATER THAN TWENTY- ONE (21) DAYS AFTER THE DATE OF MAI LI NG | NDI CATED ON THI S
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DECI SI ON. | F THE 21ST CALENDAR DAY | S A SATURDAY, SUNDAY OR LEGAL HOLI DAY, THE
PERI OD FOR FILING IS EXTENDED TO | NCLUDE THE NEXT SCHEDULED WORK DAY.  UPON
RECEI PT OF CERTIFIED MEDI CAL EVI DENCE STATING THAT THE | NTERESTED PARTY' S
PHYSI CAL CONDI TI ON OR MENTAL CAPACI TY PREVENTED THE FI LI NG OF AN APPEAL W THI N
THE SPECI FI ED 21 CALENDAR DAY PERI D, THE | NTERESTED PARTY' S TI ME FOR FI LI NG THE
APPEAL SHALL BE EXTENDED AND CONSI DERED TI MELY | F FI LED W THI N 21 CALENDAR DAYS

AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL CONDI TI ON.

TH S DECI SI ON WAS MAI LED MVAY 16, 2003.

THE TWENTY- ONE (21) DAY APPEAL PERI GD ENDS JUNE 6, 2003.

Ji m Bubuti ev
Hearing O ficer
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