OHl O DEPARTMENT OF JOB AND FAM LY SERVI CES
UNEMPLOYMENT COMPENSATI ON PROGRAM SERVI CES
145 South Front Street
P. O Box 182830
Col unbus, Chi o 43218-2830
Tel ephone: (614) 752-8418
Web Page: www. st ate. oh. us/odjfs/|abordi sputes

In The Matter O A Labor Dispute
Bet ween:

The Comruni cations Wrkers : Docket No. LD-003-005
O Anerica Local No. 4546
(Local 4546) :
Uni on/ Cl ai mant s : Hearing O ficer:
: Ji m Bubut i ev

and
Summit County : Dat e of Heari ng:
Chil dren Servi ces : August 4, 2003
(SCCS) :
Enpl oyer : Dat e of |ssuance:

August 14, 2003

Appear ances

Dean E. Westnan and Janes A Budzi k, Attorneys at Law, represented
SCCS. Chester C. Dawson, Director of Labor Relations, and John C
Thonpson, Director of Hunman Resources, were w tnesses for SCCS

Lawrence W Muillemn, Attorney at Law, represented Local 4546
Robi n Schenaul t, President of Local 4546 and a Record Specialist, WIIliam
Bain, a Staff Representative for the Conmunications Wrkers of Anerica
District Four Ofice, Roy A Humphrey, a Child Care Worker 11, Barbara
Johnson, an Account Specialist I, and Todd Kut zera, Second Vi ce Presi dent
of Local 4546 and a Social Worker, were w tnesses for Local 4546.

This matter was heard by Jim Bubutiev, Hearing Oficer for the
Director of the Cnhio Departnment of Job and Family Services, pursuant to

Section 4141.283 of the Chio Revised Code. The purpose of this hearing
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is to determine the reason for the unenpl oynment of certain individuals
who have filed clains for unenpl oynent conpensation benefits. Division
(A) of Section 4141.283 of the Chio Revised Code provides that the
Director is to schedule a hearing when there is reason to believe that
t he unenpl oynent of twenty-five or nore individuals relates to a | abor
di spute. The Onhio Departnent of Job and Family Services has received
approxi mately 230 cl ai ns for unenpl oynent benefits that relate to a | abor
di spute between Local 4546 and SCCS

All interested parties were duly notified of the hearing pursuant

to Chio law. This hearing was held on August 4, 2003, in Akron, OChio.

FI NDI NGS OF FACT:

The claimants in this matter are nmenbers of Local 4546 and are
enpl oyed by SCCS.

SCCS is a county agency charged with the nission of protecting and
taking care of abused, neglected, dependent, abandoned, and unruly
children within Summit County. SCCS works with the local judicial court
system under federal and state law, to resolve issues dealing wth
children and their parents (Transcript Page 47).

SCCS enpl oys approxi mately 500 individuals. Bet ween 290- 370 of
those individuals are nmenbers of Local 4546 including fair share fee
payi ng individuals (Transcript Page 13,162).

Local 4546 had a collective bargaining |abor agreenent with SCCS
that was effective fromApril 1, 2000, through March 31, 2003 (Transcri pt
Pages 29-31, 162/ Enpl oyer Exhibit 1).

An automatic ninety (90) day extension of the agreenment, through

June 29, 2003, was nade under the terns of the agreenent because the
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parties were negotiating for a newagreenent. (Transcript Pages 14-15, 30-
31,129, 162-163/ Enpl oyer Exhibit 1, see “Article 603 Contract Duration”
on pages 65-66 of Enpl oyer Exhibit 1).

A second extension of the agreenment, from June 29, 2003, through
m dni ght July 13, 2003, was agreed to by the parties (Transcript Pages
15-16, 31, 87-90, 129, 163, 192- 194/ Enpl oyer Exhi bit 2, Uni on Exhi bit O Union
Exhi bit K).

Fourteen negotiation sessions were held between Local 4546 and
SCCS, in an attenpt to reach a new agreenent, beginning on January 30,
2003, through July 13, 2003. Two of those fourteen negotiation sessions
i nvolved a fact finder in April of 2003. The fact finder issued a report
whi ch SCCS approved but was rejected by the nmenbers of Local 4546 by a
vote of 230 to 12. There was al so an additional negotiation session
schedul ed to occur after the date of this hearing, on August 6, 2003
(Transcri pt Pages 16-18, 25, 26, 32-33, 137, 163, 166, 178/ Enpl oyer Exhi bit 3,
Enpl oyer Exhibit 4).

Local 4546 presented SCCS with two different “Notice O Intent To
Strike O Picket” forns. The first notice formprovided for an intended
strike and picket to begin at 6:30 a.m on June 30, 2003, but did not
occur because of the extension of the agreenent through July 13, 2003.
The second notice form provided for an intended strike and picket to
begin at 6:30 a.m on July 14, 2003 (Transcript Pages 21-23, 34-35, 104-
105, 133, 179- 180/ Enpl oyer Exhi bit 2, Enployer Exhibit 5, Enployer Exhi bit
6, Union Exhibit O Union Exhibit P).

At the July 13, 2003, negotiation session, prior to the m dnight
expiration of the second extension of the agreenent, SCCS verbally

i nformed Local 4546, through a nediator and also directly, that SCCS
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would remain open for business and the nenbers of Local 4546 could
continue to work under the sanme terns and conditions of the expired
agreenent. Local 4546 took the position that they woul d not work wi thout
a new agreenment or an extension of the expired agreenent and presented
a witten offer to SCCS “to continue to work under the current contract
whil e negotiations continue.” SCCS took the position, and verbally
explained to Local 4546, that they would not continue the expired
agreenent but would remain open for business and the nenbers of Local
4546 coul d continue to work under the terns and conditions of the expired
agr eenent. SCCS contended that they would not agree to a further
extensi on of the agreenent because it had not been productive during the
previ ous extensions through July 13, 2003. In addition, during the July
13, 2003, negotiation session, SCCS made an offer for a new agreenent
whi ch was rejected by the negotiation team for Local 4546. Local 4546
made a counteroffer for a new agreement which was rejected by the
negotiati on teamfor SCCS (Transcript Pages 21, 44-45,92-93, 113, 117, 119-
121,129-132, 146- 148, 150-151, 172, 181- 182, 222, 226- 228, 232- 234, 237-
238, 274/ Enpl oyer Exhibit 7,Union Exhibit R Union Exhibit S, Union
Exhibit T).

A wor k stoppage began on July 14, 2003, when nenbers of Local 4546
deci ded not to show up for work (Transcript Pages 20-21, 26,128, 167).

Some nenbers of Local 4546 did continue to work on July 14, 2003,
and nore have returned to work since then and are continuing to work.
As of the date of this hearing the nunber of individuals that have
returned to work is 24, according to Local 4546, and between 100-120,
according to SCCS. These returning individuals include those that have

resigned from Local 4546 and fair share fee paying individuals. SCCS
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mai ntai ns that the individuals that have continued to work are working
under the exact terns and conditions of the expired agreenment wi thout a
si ngl e change whatsoever. Local 4546 nmaintains that they do not know
what terms and conditions the individuals that have continued to work are
wor king under since there is no agreement to continue the expired
agreenent (Transcript Pages 23, 36-39, 41-46, 65-66, 69-70, 132-133, 138-
146, 149, 151- 152, 154- 156, 167- 171, 182, 216- 217) .

There are many i ssues of contention between the parties, including
but not limted to, the duration or length of a new agreenent, wages,
health care coverage, caseload sizes, work schedules, and overtine
(Transcri pt Pages 19, 24- 25, 49-50, 74-75, 165- 166, 200- 204, 282- 283/ Uni on
Exhibit V).

SCCS has not hired any repl acenent workers during the work stoppage.
SCCS has continued operating using managenent enployees and those
i ndividuals that are working during the work stoppage that are or were
nmenbers of Local 4546 (Transcript Pages 27, 134-136, 177).

Pi cketing by nenbers of Local 4546 that are involved in the work
stoppage is occurring at SCCS work locations (Transcript Pages
28, 35, 133, 173-174).

The wor k stoppage that began on July 14, 2003, is continuing as of

the date of issuance of this decision

| SSUES:

Pursuant to Section 4141. 283 of the Chio Revised Code, this Hearing
Oficer is required to nake a determnation as to whether the claimnts

are disqualified from receiving benefits wunder the unenploynent
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compensation laws of the State of OGhio. The central issues to address

can be stated thus:

1. What is the reason for the claimants' unenpl oynment
from SCCS?
2. Are the claimants disqualified from receiving unenpl oynment

compensation benefits?

3. What is the duration of the |abor dispute?

The applicable law is Section 4141.29(D)(1)(a) of the Chio Revised

Code, which provides as follows:

(D) Notwi t hst andi ng division (A) of this section, no individual may
serve a waiting period or be paid benefits under the foll ow ng
condi tions:

(1) For any week with respect to which the
director finds that:

(a) The individual's unenploynment was due to a | abor
dispute other than a lockout at any factory,
establi shnent, or other premses located in this or
any ot her state and owned or operated by the enpl oyer
by which the individual is or was | ast enpl oyed; and
for so long as the individual's unenploynment is due
to such | abor dispute

REASONI NG
Section 4141.29(D)(1)(a) of the Chio Revised Code provides that no

individual is entitled to benefits for any week during which their
unenpl oynent is due to a | abor dispute other than a | ockout. Thus, in
order to conme to a conclusion regarding the reason for the unenpl oynment
of the claimants, it is necessary to determ ne whether the | abor dispute
was a |ockout within the nmeaning of the Chio unenpl oynment conpensation

| aw. The claimants would not be disqualified from eligibility for



unenpl oynent conpensation benefits if the |abor dispute is found to be
a | ockout .

The key issue to be resolved is whether the reason for the
clai mants' unenpl oynent from SCCS was due to a | ockout or a | abor dispute

ot her than a | ockout.

In Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a collective
bar gai ni ng agreenent between the enpl oyer and the union expired and the
uni on offered to conti nue worki ng under the ternms of the expired contract
for one year while a new contract continued to be negotiated. The Chio
Suprenme Court held that if an enpl oyer refuses to allow work to conti nue
for a reasonable time under the pre-existing terns and conditions of
enpl oynment, whil e negotiations continue, then the enployer is deviating
fromthe status quo.

Thus, the Suprene Court has set forth what is known as the “status-
quo” test for deciding whether a work stoppage was the result of a
| ockout or due to a |labor dispute other than a | ockout.

In applying this test it nust be determ ned “which side, union or
managenent, first refused to continue operations under the status quo
after the contract had technically expired, but while negotiations were
continuing.” Id. at 134-135.

In this matter, a review of all the exhibits and w tness testinony
i ndicates that the nenbers of Local 4546 becanme unenpl oyed when they
began a work stoppage on July 14, 2003.

Thus, using the status quo test from the Bays decision, this
Hearing Oficer finds, based upon a conplete review of the testinony and
evi dence, that the nenbers of Local 4546 first changed the status quo,

whil e negotiations were ongoi ng, when the decision was nade to conduct
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a work stoppage on July 14, 2003.

SCCS offered to maintain the status quo by offering work under all
the exact terns and conditions of the expired agreenent after July 13,
2003, while negotiations conti nued.

In fact, there are individuals that are or were nenbers of Loca
4546 that are working, and continue to work, under the status quo.

SCCS provided credi ble exhibits and witness testinony to show that
the status quo has been mai ntai ned since the expiration of the extension
occurred at mdnight on July 13, 2003.

Local 4546 did not maintain the status quo when Local 4546 made the
deci sion not to continue working on July 14, 2003, and thereafter.

All  of Local 4546's wtnesses acknow edged that there were
i ndi vidual s that had decided to continue to work after the work stoppage
started but that they did not know what the ternms and conditions of
enpl oyment were for those individuals. Further, all of Local 4546's
wi t nesses acknow edged t hat they, thensel ves, had not attenpted to return
to work on July 14, 2003, and thereafter, and that they would not return
to work unless there was a new col |l ective bargai ni ng | abor agreenent or
the expired agreenent was either extended or continued between the
parties.

The status quo test used in the Bays decision is a clear and
obj ective test that evaluates the offers nade by the parties involved in
a labor dispute. |If the offer is of the exact terns and conditions of

t he expired agreenment , while negotiations continue, then the status quo



is being maintained. SCCS has offered to maintain the status quo and,
in fact, is maintaining the status quo by the actions taken in allow ng
individuals to continue to work under the exact terms and conditions of
t he expired agreenment since July 13, 2003. There is no requirenent in
t he Bays decision that the status quo of fer nmust be nade or accepted in
witing or that the offer nust be a continuation or extension of the
expi red agreenent.

Consequently, the nmenbers of Local 4546 becane unenpl oyed when t hey
started a | abor dispute other than a | ockout on July 14, 2003.

Therefore, it is the conclusion of this Hearing Oficer that all the
claimants in the instant case were unenployed due to a |abor dispute
other than a | ockout which began July 14, 2003, and which is continuing

as of the date of issuance of this decision.

DECI SI ON:

It is the decision of this Hearing Oficer that all of the claimnts
herei n were unenpl oyed due to a | abor di spute other than a | ockout which
began July 14, 2003. The claimants are disqualified from receiving
unenpl oynent conpensation benefits due to a |labor dispute other than a
| ockout for the tine period fromJuly 14, 2003, and continuing as of the
date of issuance of this decision, pursuant to Section 4141.29 (D)(1)(a)

of the Ohi o Revi sed Code.

TH S DECI SI ON APPLI ES TO 230 NAMED CLAI MANTS




If you disagree with this decision then you may appeal it. The follow ng

par agraph provi des a detailed explanation of your appeal rights:

APPLI CATI ON FOR APPEAL BEFORE THE UNEMPLOYMENT COMPENSATI ON REVI EW
COMM SSI ON, 145 SOQUTH FRONT STREET, P.O BOX 182299, COLUMBUS, CH O
43218-2299; OR BY FAX TO (614) 752-8862; MAY BE FI LED BY ANY | NTERESTED
PARTY W THI N TVENTY- ONE (21) CALENDAR DAYS OF THE DATE OF MAI LI NG OF TH S
DECI SION. | N ORDER TO BE CONSI DERED TI MELY, THE APPEAL MUST BE FI LED I N
PERSON, FAXED, OR POSTMARKED NO LATER THAN TVENTY- ONE (21) DAYS AFTER THE
DATE OF MAI LI NG | NDI CATED ON THI' S DECI SION. | F THE 21ST CALENDAR DAY | S
A SATURDAY, SUNDAY COR LEGAL HOLI DAY, THE PERI OD FOR FI LI NG I S EXTENDED
TO INCLUDE THE NEXT SCHEDULED WORK DAY. UPON RECEI PT OF CERTIFI ED
MEDI CAL EVI DENCE STATI NG THAT THE | NTERESTED PARTY' S PHYSI CAL CONDI Tl ON
OR MENTAL CAPACI TY PREVENTED THE FI LI NG OF AN APPEAL W THI N THE SPECI FI ED
21 CALENDAR DAY PERI OD, THE | NTERESTED PARTY' S Tl ME FOR FI LI NG THE APPEAL
SHALL BE EXTENDED AND CONSI DERED TI MELY | F FI LED W THI N 21 CALENDAR DAYS

AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL CONDI TI ON.

TH S DEC SI ON WAS MAI LED AUGUST 14, 200S3.

THE TWENTY- ONE (21) DAY APPEAL PERI OD ENDS SEPTEMBER 4, 2003.

Ji m Bubut i ev
Hearing O ficer

-10-



