OH O DEPARTMENT OF JOB AND FAM LY SERVI CES
UNEMPLOYMENT COMPENSATI ON PROGRAM SERVI CES
145 South Front Street
P. OO Box 182830
Col unbus, ©Chi o 43218-2830
(614) 752- 8418

In The Matter O A Labor Dispute
Bet ween:

Docket No. LD-001-005

Servi ce Enpl oyees | nternational
Union District 1199

(SEIU 1199)
Union / d ai mants Hearing O ficer:

and : Ji m Bubuti ev

Scenic HIls Nursing :
Center, Inc. : Dat e of Heari ng:

(Scenic Hills) : Cct ober 9, 2001
Enpl oyer :

Dat e of | ssuance:
Cct ober 17, 2001

Appear ances

Jeffrey D. Wnchester, Attorney at Law, represented Scenic Hills.
Panel a P. Cooke, Vice President of Health Care Industries Corporation
was a witness for Scenic Hills.

SEI U 1199, although duly notified, was not represented and did not
appear at this hearing.

This matter was heard by Jim Bubutiev, Hearing Oficer for the
Director of the Onhio Departnent of Job and Family Services, pursuant to
section 4141.281 of the Chio Revised Code. The purpose of this hearing
is to determne the reason for the unenpl oynent of certain individuals
who have filed clainms for unenpl oynment conpensation benefits. Division
(A) of section 4141.281 of the Chio Revised Code provides that the

Director is to schedule a hearing when there is reason to believe that
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t he unenpl oynent of twenty-five or nore individuals relates to a | abor
di sput e.

All interested parties were notified of this hearing pursuant to
Chio law. This hearing was held on Cctober 9, 2001, at the Rio Gande

Local O fice in Thurman, OChio.

FI NDI NGS OF FACT:

The claimants in this matter are nenbers of SEIU 1199 and are
enpl oyed by Scenic Hills.

Scenic Hlls is a one hundred bed facility for long-term care
patients and currently has approximtely 82 residents. Scenic Hlls’
parent corporation is Health Care Industries Corporation. (Transcript
Pages 9-11).

Scenic Hlls enpl oys sonme 130 individuals, and about 75 of themare
nmenbers of SEIU 1199 (Transcript Pages 11-12).

SEIU 1199 had a collective bargaining | abor agreenent with Scenic
Hlls that was effective fromon or about August 30, 1999, through on or
about August 30, 2001. There was no extension made to the agreenent by
the parties (Transcript Pages 14, 16).

There were five bargai ning sessions held prior to the expiration of
the then existing collective bargaining |abor agreenment, in July and
August of 2001, but the parties failed to arrive at a new agreenent.

The mai n i ssue between the parties concerned an attendance i ncentive
bonus (Transcript Pages 14-15).

The nenbers of SEIU 1199 voted for a work stoppage to start after
t he t hen exi sting coll ective bargai ning | abor agreenent expired. The vote

was taken on or about August 9 or 10, 2001 (Transcript Pages 21-22).



SEIU 1199 sent a witten ten (10) day notice to Scenic Hlls that
a work stoppage would comence once the then existing collective
bar gai ni ng | abor agreenment expired on August 30, 2001 (Transcript Pages
16-17) .

Scenic Hlls mailed each nenber of SEIU 1199 a letter in response
to the ten (10) day notice. The letter, anong other things, inforned the
SEI' U 1199 nenbers that work woul d be available to themif a work stoppage
commenced (Transcript Pages 26-27 / Enployer Exhibit A).

On August 31, 2001, the menbers of SEIU 1199 began a work stoppage
and set up a picket line at Scenic Hlls (Transcript Pages 16, 23-25).

Scenic Hlls did not take a bargai ning stance of “no new contract
then no work” regarding SEIU 1199 nenbers (Transcript Page 22).

Scenic Hlls was willing to allow SEIU 1199 nenbers to continue
wor ki ng under the terns and conditions of the then existing collective
bargai ning | abor agreenent after it expired, and while a new one was
bei ng negotiated. The menbers of SEIU 1199 could have returned to work
at anytine during the work stoppage (Transcript Pages 22-23,27-28 |/
Enpl oyer Exhibit B).

Sone nmenbers of SEIU 1199 never participated in the work stoppage
or returned to work during the work stoppage (Transcript Pages 28-30).

Scenic Hlls brought in replacenent workers fromother facilities
and al so used the remai ni ng nonunion staff to stay open during the work
stoppage. Scenic Hills did also hire three new enpl oyees during the work
stoppage (Transcript Pages 17-18).

There were three bargaining sessions held after the then existing

collective bargaining |abor agreement had expired. The bargaining



sessions were held on Septenber 6, 17, and 20, 2001. A tentative
agreenent was reached on Septenber 20, 2001 (Transcript Page 16).

SEI'U 1199 voted to accept the tentative agreenent on Septenber 21,
2001 (Transcript Page 20).

The first week that Scenic Hlls was able to schedule work for
menbers of SEIU 1199, after the new agreenment was reached, began on
Sept enber 28, 2001. The nmenbers of SEIU 1199 returned to work begi nning
on Septenber 28, 2001. (Transcript Pages 18-19).

The new col |l ective bargaining | abor agreenent between the parties
is effective fromon or about August 31, 2001, through on or about August

30, 2003 (Transcript Page 26).

| SSUES:

Pursuant to section 4141.281 of the Chio Revised Code, this Hearing
Oficer is required to nake a determination as to whether the claimants
are disqualified from receiving benefits wunder the unenploynent

conpensation |laws of the State of Chio. The issues can be stated thus:

1. What is the reason for the claimnts' unenpl oynent
from Scenic H Ils?

2. Are the claimants disqualified fromreceiving
unenpl oynent conpensati on benefits?

3. Wiat is the duration of the |abor dispute?

The applicable lawis section 4141.29(D)(1)(a) of the Chio Revised Code,

whi ch provides as foll ows:

(D) Not wi t hst andi ng division (A) of this section, no
i ndi vidual may serve a waiting period or be paid
benefits under the follow ng conditions:
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(D) For any week with respect to which the
director finds that:

(a) The i ndi vi dual ' s unenpl oynent was due to a | abor dispute other
than a |lockout at any factory, establishnment, or other
premi ses located in this or any other state and owned or
operated by the enployer by which the individual is or was
last enployed; and for so long as the individual's
unenpl oynent is due to such | abor dispute.

REASONI NG
Section 4141.29(D)(1)(a) of the OChio Revised Code provides that no

individual is entitled to benefits for any week duri ng whi ch their unenpl oynment
is due to a | abor dispute other than a | ockout.

Thus, in order to come to a conclusion regarding the reason for the
unenpl oynent of the claimants, it is necessary to deterni ne whether the | abor
di spute was a | ockout wi thin the nmeani ng of the Chi o unenpl oynent conpensati on
| aw. The claimants woul d not be disqualified fromeligibility for unenpl oynment
conpensation benefits if the | abor dispute is found to be a | ockout.

The first issue to be resolved is whether the reason for the claimnts
unenpl oynent from Scenic Hlls was due to a | ockout or a | abor dispute other
than a | ockout.

In Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a collective
bar gai ni ng agreenent between the enployer and the union expired and the
uni on offered to conti nue worki ng under the terns of the expired contract
for one year while a new contract continued to be negoti ated.

The Chio Suprene Court held that if an enployer refuses to allow
work to continue for a reasonable time under the existing ternms and
condi ti ons of enploynent, while negotiations continue, then the enpl oyer
is deviating fromthe status quo.

Thus, the Suprene Court has set forth what is known as the “status-

guo” test for deciding whether a work stoppage was the result of a

| ockout or due to a | abor dispute other than a | ockout. In applying this



test it nust be determined “which side, union or managenent, first
refused to continue operations under the status quo after the contract
had technically expired, but while negotiations were continuing.” Id.
at 134.

The evi dence and testinony indicate the nmenbers of SEIU 1199 becane
unenpl oyed when, after voting for a work stoppage, and after sending
written notification to Scenic Hlls that a work stoppage woul d begin
once the then existing collective bargai ni ng | abor agreenent expired on
August 30, 2001, they chose not to continue working. Instead, the
claimants, set up a picket line at the work site begi nning August 31,
2001, and, thereby, started a | abor dispute other than a | ockout.

Usi ng the Bays standard, this Hearing Oficer finds, based upon
the testinony and evidence, that it was SEIU 1199 that first changed
the status quo, while negotiations were ongoi ng, when nenbers of SEIU
1199 decided to forma picket Iine at Scenic Hlls instead of

reporting to work begi nning on August 31, 2001. Scenic Hills' conduct

did not indicate an unwillingness to naintain the status quo while
negoti ati ons conti nued.

Therefore, it is the conclusion of this Hearing Oficer that the
claimants in the instant case were unenployed due to a |abor dispute
other than a | ockout which began August 31, 2001, and ended when the
menbers of SEIU 1199 returned to work on Septenber 28, 2001, after a new

col l ective bargaining | abor agreenent was reached between the parties.

DEC SI ON:

It is the decision of this Hearing Oficer that all of the claimnts
herein were unenpl oyed due to a | abor dispute other than a | ockout at

Scenic Hills. The claimants are disqualified fromreceiving unenpl oynent
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conpensati on benefits begi nning the week of August 31, 2001, pursuant to
section 4141.29(D)(1)(a) of the Chio Revised Code.

It is also the decision of this Hearing Oficer that the | abor
di spute between SEIU 1199 and Scenic Hills ended the week of Septenber
28, 2001.

* * * * * This decision applies to 27 named cl aimants * * * * *
If you disagree with this decision then you have the right to
appeal. The follow ng paragraph provides a detail ed

expl anation of your appeal rights:

APPLI CATION FOR APPEAL BEFORE THE UNEMPLOYMENT COWVPENSATI ON REVI EW
COW SSI ON, 145 SOQUTH FRONT STREET, P. O BOX 182299, COLUMBUS, OH O 43218-2299;
OR BY FAX TO (614) 752-8862; MAY BE FILED BY ANY |NTERESTED PARTY W THI N
TVENTY- ONE (21) CALENDAR DAYS OF THE DATE OF MAILING OF TH S DEC SI ON. I'N
ORDER TO BE CONSI DERED Tl MELY, THE APPEAL MUST BE FI LED I N PERSON, FAXED, OR
POSTMARKED NO LATER THAN TWENTY-ONE (21) DAYS AFTER THE DATE OF MAILING
| NDI CATED ON THIS DECI SION. | F THE 21ST CALENDAR DAY |S A SATURDAY, SUNDAY
OR LEGAL HOLIDAY, THE PERIOD FOR FILING IS EXTENDED TO | NCLUDE THE NEXT
SCHEDULED WORK DAY. UPON RECEI PT OF CERTI FI ED MEDI CAL EVI DENCE STATI NG THAT
THE | NTERESTED PARTY'S PHYSI CAL CONDI TI ON OR MENTAL CAPACI TY PREVENTED THE
FI LI NG OF AN APPEAL W THI N THE SPECI FI ED 21 CALENDAR DAY PERI OD, THE | NTERESTED
PARTY' S TI ME FOR FI LI NG THE APPEAL SHALL BE EXTENDED AND CONSI DERED TI MELY | F
FILED WTH N 21 CALENDAR DAYS AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL
CONDI TI ON.

TH' S DECI SION WAS MAI LED OCTOBER 17, 2001.

THE TWENTY- ONE (21) DAY APPEAL PERI OD ENDS NOVEMBER 7, 2001.
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Ji m Bubuti ev
Hearing O ficer



