OHI O DEPARTMENT OF JOB AND FAM LY SERVI CES
UNEMPLOYMENT COMPENSATI ON PROGRAM SERVI CES
145 South Front Street
Fifth Fl oor
P. 0. Box 182830
Col unbus, Ohi o 43218-2830
Tel ephone: (614) 752-8418
Web Page: www. st at e. oh. us/ odjfs/|abordi sputes

In The Matter O A Labor Dispute
Bet ween:

The Bakery, Confectionery, :

Tobacco Wrkers & Grain : Docket No. LD-002-008
MIlers International :

Uni on Local 58G

(Local 58Q
Uni on/ C ai mant s Hearing O ficer:
: Ji m Bubuti ev
and
The Mennel M1 Iing Conpany Dat e of Hearing:
Inc., & MMC Transport, Inc. : Decenber 9, 2002
(Mennel) :
: Dat e of |ssuance:
Enpl oyer : Decenber 19, 2002
Appear ances
Joe Goodell, Local 58G President and Busi ness Agent, represented

Local 58G Brad Stunp, Union Steward and d ai mant, Ral ph McC ung, Jr.,
Uni on Steward and d ai mant, and John Roller, dainmnt, were w tnesses
for Local 58G

Robert Reid, Mennel Vice President of Operations, represented and
was a witness for Mennel. Susan Kirby, Mennel Human Resources, was al so
a witness for Mennel.

This matter was heard by Jim Bubutiev, Hearing Oficer for the
Director of the Onio Departnment of Job and Family Services, pursuant to
Section 4141. 283 of the Chio Revised Code. The purpose of this hearing

is to determne the reason for the unenpl oynent of certain individuals
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who have filed clainms for unenpl oynent conpensation benefits. Division
(A) of Section 4141.283 of the Chio Revised Code provides that the
Director is to schedule a hearing when there is reason to believe that
t he unenpl oynent of twenty-five or nore individuals relates to a | abor
di spute. The Onhi o Departnent of Job and Family Services has received 39
clainms for unenpl oynment benefits that relate to a | abor di spute between
Mennel and Local 58G

All interested parties were notified of this hearing pursuant to

Chio law. This hearing was held on Decenber 9, 2002, in Findlay, Ohio.

FI NDI NGS OF FACT:

The claimants in this matter are nenbers of Local 58G and are
enpl oyed by Mennel .

Mennel processes wheat into flour and is a wholesale seller of
wheat. MMC Transport, Inc., is a wholly-owned subsidiary of Mennel and
is in the trucking transport and delivery business with Mennel as the
mai n custoner (Transcript Page 14).

Mennel enpl oys an estinmated 150 i ndividuals in OChio. Approximtely
55 of those individuals are nenbers of Local 58G with 34 of them working
for the Mennel MIling division and the remaining 21 for the WMMC
Transport division (Transcript Pages 14-18, 54, 89-90).

Local 58G had a five (5) year collective bargaining | abor agreenent
wth Mnnel which ran from Novenber 1, 1997, to Cctober 31, 2002
(Transcri pt Pages 18, 56, 90, 120).

There was a two (2) week extension of the collective bargaining
| abor agreenent through Novenber 14, 2002. Local 58Ginitially offered
a thirty (30) day extension but Mennel counter offered wth a two (2)

week extension which Local 58G accepted. The two (2) week extension was
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an oral agreenent between the parties (Transcript Pages 18-20, 56-57, 83-
84,91, 113, 120, 125).

Twel ve (12) Negoti ation sessions were hel d bet ween Mennel and Local
58G from Sept enber through Novenmber 13, 2002, in an attenpt to reach a
new agreenment (Transcript Pages 20, 54, 63, 96-97) .

On Cctober 31, 2002, Local 58G voted to authorize a work stoppage.
Local 58G never voted to actually conduct a work stoppage and never
advised Mennel that a work stoppage would, in fact, take place
(Transcri pt Pages 21, 60-61, 105-106, 114).

On November 13, 2002, Local 58G voted to reject Mennel's offer for
a new col | ective bargaining | abor agreenment (Transcript Pages 23-24,122-
123).

Local 58G never took a “no new agreenent then no continued work”
position during the negotiation process for a new agreenent (Transcript
Pages 59-60, 74-76, 107) .

On Novenber 14, 2002, the nenbers of Local 58G who are also
claimants, were instructed to turn in keys, phones, pagers, and other
items needed to continue working, and were told by Mennel not to return
until an agreenment was reached. |n fact, those nmenbers of Local 58G who
are also claimants, that were scheduled to work from 11:00 p.m on
Novenber 14, 2002, until 7:00 a.m on Novenber 15, 2002, were instructed
to clock in and wait in the break roomuntil m dnight and clock out at
that time (Transcript Pages 57-59, 76- 83, 92- 95, 98, 107-109, 117-121) .

A work stoppage began on Novenber 15, 2002 (Transcript Pages 18-
19, 57- 58)

Furt her negoti ati on sessions have been hel d since the work st oppage
began. The parties nmet on Novenber 19, 2002, and Mennel nade an offer
for a new agreenent which was not voted on by the nenbers of Local 58G

(Transcri pt Pages 24-27,109-110).



The main issues between Mennel and Local 58G deal with health
i nsurance and, for the nmenbers of Local 58G working for the MMC Transport
di vision, wages/trucking rates (Transcript Pages 29-31,61-62,64-
65, 99, 123-124) .

Mennel has continued operating usi ng managenent personnel, outside
contractors, and eight (8) of the twenty-one (21) nmenbers of Local 58G
that work for the MMC Transport division. Those eight (8) individuals
i ncl ude one new probationary enpl oyee and seven indi vi dual s who resi gned
from Local 58G Al eight (8) individuals are working under the terns
and conditions of Mennel’s offer of Novenber 19, 2002, and that offer
differs fromthe terns and conditions of the expired agreenment. Mennel
has not hired permanent repl acenment workers al t hough nenbers of Local 58G
that work for the MMC Transport division, and are involved in the work
st oppage, would be called back based upon seniority once work becane
avail abl e (Transcript Pages 27-29, 32-37, 66-74, 95-96).

Local 58G began picketing at the Mennel MI1ling division once the
wor k st oppage began (Transcri pt Pages 37-40, 76-78) .

This Hearing O ficer has taken official notice that, subsequent to
this hearing, the nmenbers of Local 58G voted to accept a new agreenent
wi th Mennel on Decenber 17, 2002, and began returning to work on Decenber
18, 2002.

| SSUES:

Pursuant to Section 4141.283 of the Chio Revised Code, this Hearing
Oficer is required to nmake a determination as to whether the clai mants

are disqualified from receiving benefits wunder the unenploynent
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conpensation laws of the State of Chio. The central issues to address

can be stated thus:

1. VWhat is the reason for the claimants' unenpl oynment
from Mennel ?

2. Are the claimants disqualified from receiving unenpl oynment
conpensation benefits?

3. VWhat is the duration of the | abor dispute?

The applicable lawis Section 4141.29(D)(1)(a) of the Chio Revised

Code, which provides as foll ows:

(D) Notwi t hst andi ng division (A) of this section, no individual may
serve a waiting period or be paid benefits under the foll ow ng
condi tions:

(1) For any week with respect to which the
director finds that:

(a) The individual's unenploynent was due to a | abor
di spute other than a Ilockout at any factory,
establi shment, or other prenises located in this or
any ot her state and owned or operated by the enpl oyer
by which the individual is or was | ast enpl oyed; and
for so long as the individual's unenploynment is due
to such | abor dispute .

REASONI NG

Section 4141.29(D)(1)(a) of the Chio Revised Code provides that no
individual is entitled to benefits for any week during which their
unenpl oynent is due to a | abor dispute other than a | ockout. Thus, in
order to come to a conclusion regarding the reason for the unenpl oynment
of the claimants, it is necessary to determ ne whether the | abor dispute
was a |ockout within the nmeaning of the Chio unenpl oynment conpensation

I aw. The claimants would not be disqualified from eligibility for



unenpl oynent conpensation benefits if the |abor dispute is found to be
a | ockout.

The key issue to be resolved is whether the reason for the
claimants' unenpl oynent from Mennel was due to a |ockout or a |abor

di spute other than a | ockout.

In Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a collective
bar gai ni ng agreenent between the enpl oyer and the union expired and the
uni on offered to conti nue worki ng under the terns of the expired contract
for one year while a new contract continued to be negoti ated.

The Chio Suprene Court held that if an enpl oyer refuses to allow
work to continue for a reasonable tinme under the pre-existing terns and
condi ti ons of enploynment, while negotiations continue, then the enpl oyer
is deviating fromthe status quo.

Thus, the Suprene Court has set forth what is known as the “status-
quo” test for deciding whether a work stoppage was the result of a
| ockout or due to a |labor dispute other than a | ockout.

In applying this test it nust be determ ned “which side, union or
managenent, first refused to continue operations under the status quo
after the contract had technically expired, but while negotiations were
continuing.” Id. at 134-135.

In this natter, the evidence and testinony indicate the nenbers of
Local 58G becane unenpl oyed when Mennel | ocked them out on Novenber 15
, 2002. Mennel would not allow themto continue working under the terns
and conditions of the expired agreenent, while negotiations continued,
beyond the two (2) week extension period which was effective through
Novenber 14, 2002.

Thus, using the status quo test fromthe Bays decision, this
Hearing O ficer finds, based upon all the testinony, that Mennel first

changed t he status quo, while negotiations were ongoi ng, when the deci si on
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was made to not allow the nmenbers of Local 58G to continue working under
the terns and conditions of the expired agreenent after Novenber 14,
2002, while negotiations conti nued.

Therefore, it is the conclusion of this Hearing Oficer that all
the claimants in the instant case were unenpl oyed due to a | ockout which
began Novenber 15, 2002, and ended on Decenber 18, 2002, when they began
returning to work under the ternms of a new agreenent that was agreed upon

bet ween the parties on Decenber 17, 2002.

DECI SI ON:

It is the decision of this Hearing Oficer that all of the claimnts
herein were unenployed due to a |ockout which began Novenber 15, 2002.
The claimants are not disqualified from receiving unenploynent
conpensation benefits due to a labor dispute other than a | ockout
begi nning with the week which includes Novenber 15, 2002.

It is also the decision of this Hearing Oficer that the | ockout
bet ween Mennel and Local 58G which began on Novenber 15, 2002, ended on
Decenber 18, 2002, when the nenbers of Local 58G began returning to work

under a new agreenent with Mennel.

TH'S DECI SI ON APPLI ES TO 39 NAVED CLAI MANTS

* * * *



If you disagree with this decision then you may appeal it. The

fol |l owi ng paragraph provi des a detail ed expl anati on of your appeal rights:

APPLI CATION FOR APPEAL BEFORE THE UNEMPLOYMENT COVPENSATI ON REVI EW
COW SSION, 145 SOUTH FRONT STREET, P.O BOX 182299, COLUMBUS, OH O
43218-2299; OR BY FAX TO (614) 752-8862; NAY BE FILED BY ANY | NTERESTED
PARTY W THI N TWENTY- ONE (21) CALENDAR DAYS OF THE DATE OF MAILING OF THI S
DECI SION. I N ORDER TO BE CONSI DERED Tl MELY, THE APPEAL MJUST BE FILED I N
PERSON, FAXED, OR POSTMARKED NO LATER THAN TWENTY- ONE (21) DAYS AFTER THE
DATE OF MAI LI NG | NDI CATED ON THI S DECI SION. | F THE 21ST CALENDAR DAY | S
A SATURDAY, SUNDAY OR LEGAL HOLI DAY, THE PERI OD FOR FI LI NG I S EXTENDED TO
I NCLUDE THE NEXT SCHEDULED WORK DAY. UPON RECEI PT OF CERTI FI ED MEDI CAL
EVI DENCE STATI NG THAT THE | NTERESTED PARTY' S PHYSI CAL CONDI TI ON OR MENTAL
CAPACI TY PREVENTED THE FILING OF AN APPEAL WTH N THE SPEC FIED 21
CALENDAR DAY PERI OD, THE | NTERESTED PARTY'S TIME FOR FI LI NG THE APPEAL
SHALL BE EXTENDED AND CONSI DERED TI MELY | F FILED WTHI N 21 CALENDAR DAYS
AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL CONDI TI ON.

TH' S DEC SI ON WAS MAI LED DECEMBER 19, 2002.

THE TWENTY- ONE (21) DAY APPEAL PERI OD ENDS JANUARY 9, 2003.

Ji m Bubuti ev
Hearing O ficer



