OHl O DEPARTMENT OF JOB AND FAM LY SERVI CES
UNEMPLOYMENT COVPENSATI ON PROGRAM SERVI CES
145 South Front Street
P. 0. Box 182830
Col unbus, Ohi o 43218-2830
Tel ephone: (614) 752-8418
Web Page: www. st ate. oh. us/odjfs/|abordi sputes

In The Matter O A Labor Dispute

Bet ween:
The Mapl e Hei ghts : Docket No. LD-002-005
Teachers Associ ation :
(MHTA) :
Uni on/ Cl ai mant s : Hearing O ficer:
) Ji m Bubuti ev
and
The Mapl e Hei ghts : Dat e of Heari ng:
Board of Education : Cct ober 04, 2002
(Boar d) :
Enpl oyer : Dat e of |ssuance:

Cct ober 11, 2002

Appear ances

Victor Anselno, Attorney at Law, represented the Board. Leonar d
Chapl i nski, Assistant Superintendent of the Maple Heights City School
District, and Louis Dam ani, Attorney at Law, were w tnesses for the
Boar d.

The MHTA, although duly notified, did not appear and was not
represented at this hearing.

This matter was heard by Jim Bubutiev, Hearing Oficer for the
Director of the Chio Departnment of Job and Family Services, pursuant to
Section 4141.283 of the Chio Revised Code. The purpose of this hearing
is to determine the reason for the unenpl oynment of certain individuals
who have filed clains for unenpl oynent conpensation benefits.

Division (A) of Section 4141.283 of the Onhio Revised Code provides

that the Director is to schedule a hearing when there is reason to
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bel i eve that the unenpl oynment of twenty-five or nore individuals rel ates
to a | abor dispute. The Chio Departnent of Job and Fam |y Services has
received 163 clains for unenploynent benefits that relate to a |abor
di spute between the MHTA and t he Board.

All interested parties were duly notified of the hearing pursuant
to Chio law. This hearing was held on Cctober 4, 2002, at the Cuyahoga

City Public Library, Maple Heights Branch, in Maple Heights, GChio.

FI NDI NGS OF FACT:

The claimants in this matter are nenbers of the MTA and are
enpl oyed by the Board.

The Board adm nisters the Maple Heights Cty School District which
is a public school system with four elenentary schools, one niddle
school, and one high school, and is located in Maple Heights, Chio.

The Board enploys an estimated 475 to 500 individuals.
Approximately 230 to 245 of those individuals are nmenbers of the MTA
(Transcript Pages 9-11, 58-59).

The MHTA had a four (4) year collective bargaining | abor agreenent
with the Board that was effective fromSeptenber 1, 1998, through August
31, 2002 (Transcript Pages 12-13/Enpl oyer Exhibit A).

Nei t her party discussed nor proposed an extension of the exact
terms and conditions of the expired agreement while negotiations
conti nued for a new agreenent (Transcript Pages 13-14).

The main issue between the parties deals wth wages and,
specifically, what the salary anount will be for the nmenbers of the MHTA
(Transcri pt Pages 16-17, 39-40).



Ni net een negotiation sessions were held between the MHTA and the
Board in an attenpt to reach a new agreenment. The sessions were held
between April 11, 2002, and Septenber 15, 2002. The final eight of the
ni net een sessions included a federal nediator (Transcript Pages 36-
38/ Enpl oyer Exhibit F).

The MHTA sent the Board a “Notice OF Intent To Strike O Picket”
whi ch was received by the Board on August 22, 2002. The notice indicated
that a strike and picketing were intended to comrence on Septenber 4,
2002 (Transcript Pages 18-19, 49-50/ Exhi bit B).

The nmenbers of the MHTA commenced with a work stoppage on Sept enber
4, 2002, and pickets were set up and have continued through the date of
this hearing (Transcript Pages 14, 24-25, 30-31, 50-51).

The Board has at no tine during the negotiation process taken a “no
new agreenment then no work” stance (Transcript Pages 26-27,49).

The Board has kept the school system open and avail able for the
menbers of the MATA to return to work under the terms and conditions of
the now expired collective bargaining |abor agreenent. The Board
notified the nmenbers of the MHTA of this verbally and in witing on
August 26, 2002. The nenbers of the MHTA worked one day, Septenber 3,
2002, under the ternms and conditions of the now expired agreenment. Two
nmenbers of the MHTA have conti nued wor ki ng under the ternms and conditions
of the now expired agreenent without ever having participated in the work
stoppage. |n addition, another three nenbers of the MHTA are on nedi ca

| eave and are receiving wages and benefits according to the terns and

conditions of the now expired agreenent. The Board has not hired
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per manent replacenments for the positions held by the nenbers of the MHTA

(Transcri pt Pages 19-23, 27-31, 44- 46, 55-57/ Enpl oyer Exhibits C & D).

| SSUES:

Pursuant to Section 4141. 283 of the Chio Revised Code, this Hearing
Oficer is required to nmake a determ nation as to whether the claimnts
are disqualified from receiving benefits wunder the unenploynent
conpensation |laws of the State of Chio. The central issues to address

can be stated thus:

1. VWat is the reason for the claimnts' unenpl oynment
from the Board?

2. Are the claimants disqualified from receiving unenploynent
conpensation benefits?

3. VWhat is the duration of the |abor dispute?
The applicable lawis Section 4141.29(D)(1)(a) of the Chio Revised

Code, which provides as follows:

(D) Notwi thstanding division (A) of this section, no individual may serve
a waiting period or be paid benefits under the follow ng conditions:

(1) For any week with respect to which the
director finds that:

(a) The individual's unenploynent was due to a | abor dispute
other than a |ockout at any factory, establishnent, or
other premi ses located in this or any other state and owned
or operated by the enployer by which the individual is or
was | ast enployed; and for so long as the individual's
unenpl oynment is due to such | abor dispute .

REASONI NG

Section 4141.29(D)(1)(a) of the Chio Revised Code provides that no
individual is entitled to benefits for any week during which their

unenpl oynent is due to a | abor dispute other than a | ockout.
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Thus, in order to cone to a concl usion regarding the reason for the
unenpl oynent of the claimants, it is necessary to determ ne whether the
| abor dispute was a | ockout within the neaning of the GChi o unenpl oynent
conpensation | aw.

The claimants would not be disqualified from eligibility for
unenpl oynent conpensation benefits if the |abor dispute is found to be
a | ockout.

The key issue to be resolved is whether the reason for the
clai mants' unenpl oynent fromthe Board was due to a |ockout or a |abor

di spute other than a | ockout.

In Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a collective
bar gai ni ng agreenent between the enpl oyer and the union expired and the
uni on offered to conti nue worki ng under the terns of the expired contract
for one year while a new contract continued to be negoti ated.

The Chio Suprene Court held that if an enpl oyer refuses to allow
work to continue for a reasonable tine under the pre-existing terns and
condi ti ons of enploynent, while negotiations continue, then the enpl oyer
is deviating fromthe status quo.

Thus, the Suprenme Court has set forth what is known as the “status-
guo” test for deciding whether a work stoppage was the result of a
| ockout or due to a |labor dispute other than a | ockout.

In applying this test it nust be determ ned “which side, union or
managenent, first refused to continue operations under the status quo
after the contract had technically expired, but while negotiations were
continuing.” Id. at 134-135.

Inthis mtter, the testinony indicates that the nenbers of the MHTA

becane unenpl oyed when they began a work stoppage on Septenber 4, 2002,
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and set up picket lines.
Thus, using the status quo test fromthe Bays decision, this
Hearing O ficer finds, based upon the testinony, that the nenbers of the

IVHTA first changed the status quo, while negotiations were ongoi ng,
when the decision was made to conduct a work stoppage and begin
pi cketing on Septenber 4, 2002. Consequently, the nmenbers of the MHTA
becane unenpl oyed when they started a | abor di spute other than a | ockout
on Septenber 4, 2002.

Therefore, it is the conclusion of this Hearing Oficer that al
the claimants in the instant case were unenpl oyed due to a | abor dispute
ot her than a | ockout whi ch began Septenber 4, 2002, and is continuing as

of the date of this decision

DECI SI ON:

It is the decision of this Hearing Oficer that all of the claimnts
herei n were unenpl oyed due to a | abor dispute other than a | ockout which
began Septenber 4, 2002. The claimants are disqualified fromreceiving
unenpl oynent conpensation benefits due to a |abor dispute other than a
| ockout for the week which includes Septenber 4, 2002, pursuant to Section
4141.29 (D)(1)(a) of the Chio Revised Code.

It is also the decision of this Hearing Oficer that the |abor
di spute other than a | ockout between the MHTA and the Board which began
on Septenber 4, 2002, is continuing as of the date of this decision.

* * * TH S DECI SION APPLIES TO 164 NAMED CLAI MANTS * * *




If you disagree with this decision then you may appeal it. The follow ng

par agraph provides a detailed explanation of your appeal rights:

APPLI CATION FOR APPEAL BEFORE THE UNEMPLOYMENT COMPENSATI ON REVI EW
COM SSI ON, 145 SOQUTH FRONT STREET, P.O BOX 182299, COLUMBUS, OH O
43218-2299; OR BY FAX TO (614) 752-8862; MAY BE FILED BY ANY | NTERESTED
PARTY W THI N TVENTY- ONE (21) CALENDAR DAYS OF THE DATE OF MAILING OF THI' S
DECI SION. | N ORDER TO BE CONSI DERED Tl MELY, THE APPEAL MJST BE FILED I N
PERSON, FAXED, OR POSTMARKED NO LATER THAN TWVENTY- ONE (21) DAYS AFTER THE
DATE OF MAI LI NG | NDI CATED ON THIS DECI SION. | F THE 21ST CALENDAR DAY IS
A SATURDAY, SUNDAY OR LEGAL HOLI DAY, THE PERI OD FOR FI LI NG | S EXTENDED TO
I NCLUDE THE NEXT SCHEDULED WORK DAY. UPON RECEI PT OF CERTI FI ED MEDI CAL
EVI DENCE STATI NG THAT THE | NTERESTED PARTY' S PHYSI CAL CONDI TI ON OR MENTAL
CAPACI TY PREVENTED THE FILING OF AN APPEAL WTH N THE SPECI FIED 21
CALENDAR DAY PERI OD, THE | NTERESTED PARTY'S TI ME FOR FI LI NG THE APPEAL
SHALL BE EXTENDED AND CONSI DERED TI MELY I F FI LED WTH N 21 CALENDAR DAYS

AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL CONDI TI ON.

TH S DEC SI ON WAS MAI LED OCTOBER 11, 2002.

THE TWENTY- ONE (21) DAY APPEAL PERI OD ENDS NOVEMBER 01, 2002.

Ji m Bubuti ev
Hearing O ficer



