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Appear ances

M chael E. Al cock, Local 27B President, represented Local 27B.
Gary Allen Smth, Sarah Jane Spencer, and Dennis W] Iliam Durst, Loca
27B Comm ttee Menbers, were w tnesses for Local 27B.

John Thomas Nei ghbours, Attorney at Law, licensed in Indiana,
was a witness for and represented Malta. Joseph MPhil any, Director
of Human Resources, and Dennis K. Ruben, Pl ant Manager, were
w tnesses for Malta.

This matter was heard by Ji m Bubutiev, Hearing O ficer for the
Director of the Chio Departnment of Job and Family Services, pursuant

to section 4141.281 of the Ohio Revised Code. The purpose of

this hearing is to determ ne the reason for unenploynent of certain



i ndi vidual s who have filed clains for unenpl oynment conpensation
benefits. Section 4141.281(A) of the Ohio Revised Code provides that
the Director is to schedule a hearing when there is reason to believe
that the unenpl oynent of twenty-five or nore individuals relates to a
| abor dispute.

Al interested parties were notified of this hearing pursuant to
| aw and as agreed upon in a witten waiver signed by the interested
parties. This hearing was held on February 27, 2001, in Zanesville,

Onhi o.
FI NDI NGS OF FACT:

The claimants in this matter are nenbers of Local 27B and were
enpl oyed by Malta.

Mal ta produces wood wi ndows and doors primarily for the
residential market (Transcript Page 24). The work site is at Malta's
pl ant | ocated in Malta, Ohio.

Mal ta enpl oyed an estimted 250 individuals, and approxi mtely
206 of them are nmenbers of Local 27B (Transcript Page 24).

Local 27B had a coll ective bargaining | abor agreenent with Malta
that was effective from February 1, 1998, to January 31, 2001
(Enpl oyer Exhibit A).

Local 27B and Malta had di scussi ons regardi ng a possible
extension of the then existing collective bargaining |abor agreenent
on or about January 25, 2001. However, Local 27B did not nmke an
offer to extend the agreenment, and, therefore, Malta did not have an
opportunity to reject an offer to extend the agreenment (Transcript
Pages 34-36,92-93, 117,119, 120-121, 129, 152- 153, 178- 182, 208, 210, 214-
216, 223- 224, 253, 272, 311- 312, 326- 329).

A review of all the evidence and witness testinony reveal s it

i s unclear that Local 27B made an actual verbal offer to extend the then



exi sting collective bargaining |abor agreenent. It is also just as
uncl ear that Malta rejected such an alleged offer or that Malta shoul d
have reasonably believed an alleged offer to extend the agreenent was
even actually made by Local 27B (Transcript Pages 34-36,92-93,116-
117,119, 120- 121, 129, 152- 153, 178- 182, 208, 210, 214- 216, 223- 224, 253, 272, 311-
312, 326- 329).

There were a total of approximately nine (9) bargaining
sessions to negotiate a new collective bargaining |abor agreenent,
i nvol ving representatives of Local 27B and Malta, before the then
exi sting collective bargaining | abor agreenent expired. The bargai ning
sessi ons began on Decenber 13, 2000, and ended on January 31, 2001
(Transcri pt Pages 28-29, 116).

The nine (9) bargaining sessions did not | ead to agreenment on
a new col |l ective bargaining | abor agreenent.

Malta's last offer prior to the expiration of the then
existing collective bargaining |abor agreement was overwhelmngly
rejected by the nmenbers of Local 27B in a ratification vote taken on
January 27, 2001. The vote also authorized a work stoppage to begin
after the existing agreenment expired (Transcript Pages 37-38,59-
60, 107, 119, 123, 185- 186, 266- 268) .

The menbers of Local 27B set up a picket line and started
continuously picketing in front of Milta s plant, in Mlta, OChio,
begi nni ng February 1, 2001, when the then existing coll ective bargai ni ng
| abor agreenent expired, until February 21, 2001, when Local 27B offered
to unconditionally return to work in response to Malta’s decision to
cl ose the business. No current nmenbers of Local 27B reported to work at
Malta during that time period and Malta has not agreed to allow any

menbers to return to work since February 21, 2001 (Transcript Pages 43-



45, 73-74,77-78, 86-88,93-98,101-106, 186-187, 190, 219, 230, 233-
234, 239, 254, 268- 269, 272, 326, 332- 333, 344, 349-351/ Enpl oyer Exhibit D).

The parties net with a federal nediator, but not with each
ot her, on February 13, 2001. No agreenment was reached as a result of
this meeting (Transcript Pages 62-63, 192- 195, 275, 283).

Malta has continued operating since the prior collective
bar gai ni ng | abor agreement expired, using the renmmining non-Local 27B
enpl oyees, but it has not hired anyone to replace any nenmbers of Local
27B. Additionally, as part of Malta’s decision to close and not to all ow
the menbers of Local 27B to return to work on February 21, 2001, and
thereafter, Malta issued a witten Wrker Adjustnment Retraining
Notification (WARN) Notice (Transcript Pages 40-43,73-74,77-78,101-
106, 108- 109, 153- 154, 190- 191, 233- 234, 277, 349-351 / Enployer Exhibit E
accepted by the Hearing O ficer under official notice).

Mal ta did not take a bargai ning stance of Ano new contract
then no work@ regardi ng Local 27B nenbers (Transcript Pages 35-36, 150-
151, 255, 330, 336- 337).

| SSUES:

Pursuant to section 4141.281 of the Ohio Revised Code, this
Hearing Oficer is required to make a determ nation as to whether the
claimants are disqualified fromreceiving benefits under the
unenpl oynment conpensation |laws of the State of Chio. The issues can

be stated thus:

1. What is the reason for the claimnts' unenpl oynent
from Mal ta?

2. Are the claimants disqualified fromreceiving
unenpl oyment conpensati on benefits?

3. What is the duration of the |abor dispute?



The applicable law is section 4141.29(D)(1)(a) of the Ohio Revised

Code, which provides as foll ows:

(D) Notwi thstanding division (A) of this section, no
i ndi vidual may serve a waiting period or be paid
benefits under the follow ng conditions:

(1) For any week with respect to which the
director finds that:

(a) The individual's unenploynment was due to a | abor
di spute other than a | ockout at any factory,
establi shnment, or other prem ses located in this or any
ot her state and owned or operated by the enpl oyer by
whi ch the individual is or was |ast enployed; and for
so long as the individual's unenploynent is due to such
| abor di spute.

REASONI NG

Section 4141.29(D)(1)(a) of the Chio Revised Code provides that no
individual is entitled to benefits for any week during which their
unenpl oynment is due to a | abor dispute other than a | ockout. Thus, in
order to cone to a conclusion regarding the reason for the unenpl oynent of
the claimants, it is necessary to determ ne whether the |abor dispute was a
| ockout within the neaning of the Ohio unenpl oynent conpensation |law. The
claimants would not be disqualified fromeligibility for unenpl oynment
conpensation benefits if the |abor dispute is found to be a | ockout.

The first issue to be resolved is whether the reason for the

clai mants' unenpl oynment from Malta was due to a | ockout or a |labor dispute
ot her than a | ockout.

The evidence indicates the clai mnts became unenpl oyed when, foll ow ng
a vote to not ratify Malta's |ast offer on January 27, 2001, they chose not
to continue working under the expiring collective bargaining | abor
agreenent with Malta at its Malta, Ohio plant beginning on February 1,
2001. The claimants, in fact, set up a picket line at two (2) |ocations by
the work site beginning February 1, 2001, and, thereby, started a | abor

di spute other than a | ockout.



In Zanesville Rapid Transit v. Bailey (1958), 168 Chio St. 351,
the Ohio Suprene Court defined a “lockout” as a w thhol ding of work
fromenployees in an effort to get nmore favorable ternms for the
enpl oyer.

In Zanesville, the enployer inplenented a 10% wage reduction
after the expiration of the |abor agreenment. The enpl oyer was a
public utility that had experienced problenms making a profit and had
been unable to gain perm ssion fromthe local city council to
i ncrease fares.

The court held that the 10% wage reducti on was reasonabl e under the
circunst ances and did not mani fest a purpose on the part of the conpany
to coerce the enployees into accepting it and, therefore, was not a
| ockout .

In Leach v. Republic Steel Corp., (1964), 176 Chio St. 221, the
Ohi 0 Supreme Court stated that a work stoppage is an effort by enpl oyees
to obtain nore desirable ternms wth respect to wages, working
conditions, etc., while a “labor dispute” is broader in scope and al so
i ncl udes an enpl oyer-enpl oyee controversy concerning wages, working
conditions or terns of enploynent.

The court found there was a | abor dispute that led to a work
st oppage. The work stoppage forced the enployer to close its plants
for a tine period and the work stoppage caused the plant closings for
that time period. The court ruled that in such a situation enpl oyees
were not entitled to unenpl oynent conpensati on benefits during any
week that unenpl oynent was due to the |abor dispute.

In Oriti v. Board of Review(1983), 7 Chio App. 3d 311, a
col l ective bargaining contract between managenent and | abor expired
and the enpl oyees offered to continue working under the ternms of the
old contract while a new contract continued to be negotiated. The

enpl oyer refused to allow the enployees to continue working on this



basis and a work stoppage began at the expiration of the old
contract. The Court of Appeals held that where enpl oyees offer
to continue working under the terns of a preexisting collective
bar gai ni ng agreenent, pending a final settlenent of the |abor
di spute, then the failure of the enployer to accept such an offer
constitutes a | ockout unless the enployer denpnstrates it had a
conpel ling reason for failing to agree to such an extension of the
contract. The conpelling reason nust be of a nature that to require
the enployer to agree to the extension would be unreasonabl e under
t he circunstances.

In Bays v. Shenango Co. (1990), 53 Onio St. 3d 132, a collective
bar gai ni ng agreenent between the enpl oyer and the uni on expired and t he
union offered to continue working under the ternms of the expired

contract for one year while a new contract continued to be negoti at ed.

The Ohio Suprenme Court held that if an enployer refuses to all ow
work to continue for a reasonable time under the existing ternms and
condi ti ons of enpl oynent, whil e negotiations continue, then the enpl oyer
is deviating fromthe status quo.

Thus, the Suprenme Court has set forth what is known as theAstatus-
quo@ test for deciding whether a work stoppage was the result of a

| ockout or due to a | abor dispute other than a | ockout. In applying
this test it nust be determ ned Awhi ch side, union or managenent,
first refused to continue operations under the status quo after the
contract had technically expired, but while negotiations were
continuing.@ 1d. at 134.

In the instant case the evidence and testinony, when | ooked at in
total, lead to only one reasonable conclusion. The matter of an
extension of the then existing agreenment between the parties was

di scussed by Local 27B during the negotiations on or about January 25,



2001, but no clear offer was made to Malta. Malta could not have
rejected an offer that was never nmade.

The nmenbers of Local 27B rejected Malta's last offer by a vote
taken on January 27, 2001, which also was a vote to begin a work
st oppage after the existing agreenment expired on January 31, 2001. In
fact, they did begin picketing Malta on February 1, 2001, and conti nued
to do so until February 21, 2001, when Malta decided to close the
busi ness and i ssued a WARN Noti ce.

The testinony denonstrated that there were three major issues in
controversy between Local 27B and Malta, a seniority rights issue, a
vacation allotnent issue, and a “Veteran’s Day as a paid holiday versus
having it the day after Christmas” issue. These kinds of issues clearly
fall within the Leach definition of a “labor dispute”.

The testinony also denonstrated that Local 27B began picketing
because it desired better terms fromMalta. Again, this clearly falls
within the Leach definition of a work stoppage.

Local 27B and Malta were enbroiled in a |abor dispute that
ultimitely led to Local 27B conducting a work stoppage in an effort to
obtain the terns it desired from Malta.

Usi ng the Bays standard, this Hearing O ficer finds, based upon
the testinony and evidence, that Local 27B first changed the status
guo when nenbers of Local 27B decided, after voting on January 27,
2001, to formpicket lines at Malta instead of reporting to work

begi nning on February 1, 2001. Multa's conduct did not indicate it

was unwilling to maintain the status quo while negotiations
conti nued.

Therefore, it is the conclusion of this Hearing Oficer that the

claimants in the instant case were unenpl oyed due to a | abor dispute



ot her than a | ockout which ended when Malta made the decision to
cl ose on February 21, 2001.

The evidence and testinony show that Malta had been profitable
in the year of 2000, had turned down new busi ness after February 1,
2001, and sinply decided to exit the w ndow maki ng busi ness on
February 21, 2001, and decided to close and w nd-down remai ni ng
busi ness using
the non-Local 27B workforce it still had in place.

DECI SI ON:

It is the decision of this Hearing Oficer that all of the
claimants herein were unenpl oyed due to a | abor dispute other than a
| ockout at Malta. The claimants are disqualified fromreceiving
unenpl oynment conpensati on benefits beginning with the Sunday of the
week in which February 1, 2001, occurs pursuant to section
4141.29(D) (1) (a) of the Ohio Revised Code.

It is also the decision of this Hearing O ficer that the | abor
di sput e between Local 27B and Mal ta began on February 1, 2001, and ended
on February 21, 2001, when Malta decided to cl ose.



| f you disagree with this decision then you have the right to
appeal. The follow ng paragraph provides a detail ed explanation

of your appeal rights:

APPLI CATI ON FOR APPEAL BEFORE THE UNEMPLOYMENT COVPENSATI ON REVI EW
COW SSI ON, 145 S. FRONT STREET, P.O. BOX 182299, COLUMBUS, CHI O
43218-2299 MAY BE FI LED BY ANY | NTERESTED PARTY W THI N TVENTY- ONE
(21) CALENDAR DAYS OF THE DATE OF MAILING OF THE DEC SI ON. I'N
ORDER TO BE CONSI DERED Tl MELY, THE APPEAL MJUST BE FI LED I N PERSON
OR POSTMARKED NO LATER THAN TWENTY- ONE (21) DAYS AFTER THE DATE OF
MAI LI NG | NDI CATED ON THI'S DECI SION. | F THE 21ST CALENDAR DAY IS A
SATURDAY, SUNDAY OR LEGAL HCLIDAY, THE PERIOD FOR FILING IS
EXTENDED TO | NCLUDE THE NEXT SCHEDULED WORK DAY. UPON RECEI PT OF
CERTI FI ED MEDI CAL EVI DENCE STATI NG THAT THE | NTERESTED PARTY' S
PHYSI CAL CONDI TI ON OR MENTAL CAPACI TY PREVENTED THE FI LI NG OF AN
APPEAL W THI N THE SPECI FI ED 21 CALENDAR DAY PERI OD, THE | NTERESTED
PARTY' S TI ME FOR FI LI NG THE APPEAL SHALL BE EXTENDED AND CONSI DERED
TIMELY |F FILED WTH N 21 CALENDAR DAYS AFTER THE ENDI NG OF THE
PHYSI CAL OR MENTAL CONDI TI ON.

THI S DECI SI ON WAS MAI LED ON MARCH 9, 2001.

Ji m Bubuti ev
Hearing O ficer



