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Appear ances

Timothy F. Cogan, Attorney at Law, represented Local 13983. Janes
Leonard Brookins, President of Local 13983 and a C ai mant, was a Wt ness
for Local 13983.

Robert C. Petrulis, Attorney at Law, represented LESCO. Chri st opher
Al'l en Musser, Human Resources Manager, was a witness for LESCO

This matter was heard by Jim Bubutiev, Hearing Oficer for the
Director of the Chio Departnment of Job and Fam |y Services, pursuant to
Section 4141.283 of the Chio Revised Code. The purpose of the hearing
is to determine the reason for the unenpl oynment of certain individuals
who have filed clains for unenpl oynent conpensation benefits. Division
(A) of Section 4141.283 of the Chio Revised Code provides that the

Director is to schedule a hearing when there is reason to believe that
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t he unenpl oynent of twenty-five or nore individuals relates to a | abor
di spute. The Chi o Departnent of Job and Fam |y Services has received 125
claims for unenploynent benefits that relate to a | abor di spute between
Local 13983 and LESCO

All interested parties were notified of the hearing pursuant to Chio

| aw. This hearing was hel d on Novenber 8, 2002, in St. Cairsville, Chio.

FI NDI NGS OF FACT:

The claimants in this matter are nmenbers of Local 13983 and are
enpl oyed by LESCO (Transcript Pages 12-13,48).

LESCO produces sul fur-coated urea and packages fertilizer at two
plants located in Martins Ferry, Chio. (Transcript Page 11).

LESCO enpl oys approximately 150 individuals at its facilities in
Martins Ferry, Chio and about 124 to 126 of them are al so nenbers of
Local 13983 (Transcript Pages 12-13,48).

Local 13983 had a col | ective bargai ning | abor agreenent wi th LESCO
that was effective from Cctober 1, 1997, through Septenber 30, 2002
(Transcri pt Pages 14, 50, 54/ Enpl oyer Exhibit 2).

At least fifteen face-to-face negoti ati on sessi ons were hel d bet ween
Local 13983 and LESCO in an effort to reach a new agreenent. The
negoti ati on sessi ons began August 14, 2002, and conti nued t hrough Cct ober
10, 2002. In addition, one tel ephone conference call was held sonetine
bet ween one and two weeks after October 10, 2002. A federal nediator
becane involved in the negotiation process beginning sonetinme between
the | ast week of Septenber and Cctober 8, 2002 (Transcript Pages 17-
19, 42, 44, 50- 52) .

LESCO held the view that both parties were taking a “no new
agreenent then no work” bargaining stance (Transcript Pages 20-

22/ Enpl oyer Exhibit 1).



Local 13983 held the view that neither party was taking a “no new
contract then no work” bargai ning stance (Transcript Pages 54, 58)

An initial extension of the exact terms and conditions of the
expired agreenent, along with an offer of sone additional terns and
conditions from a Septenber 30, 2002, letter by Local 13983, occurred
after Septenber 30, 2002, through Cctober 3, 2002 (Transcript Pages
14, 16- 17, 29- 32, 36- 37, 55- 58, 62- 63/ Enpl oyer Exhibit 1).

A second extension of the exact terns and conditions of the expired
agreenent occurred after Cctober 3, 2002, through Cctober 10, 2002. It
is unclear if the Septenber 30, 2002, letter by Local 13983 was part of
this second extension or not (Transcript Pages 14,16-17,29-30,55-
57, 60, 62-63) .

The primary i ssue between the parties concerned heal th care coverage
(Transcri pt Pages 22,53).

The nenbers of Local 13983 voted to reject one proposal for a new
contract and, in another vote, voted not to take a vote to accept or
reject a second proposal for a new contract. Both votes were taken
during the first ten days of OCctober of 2002 (Transcript Pages
24,34,55,61-62).

The menbers of Local 13983 did authorize a work stoppage in a vote
taken prior to Septenber 30, 2002, but Local 13983 never advi sed LESCO
that they would actually conduct a work stoppage (Transcript Pages 25-
26, 37, 56) .

On Cctober 11, 2002, LESCO inforned Local 13983 that they woul d no
| onger be allowed to work, that they were being | ocked out, and a work

st oppage began that day (Transcript Pages 17, 20, 38- 39, 40, 58-59).



LESCO has continued operating since Cctober 11, 2002, wusing non
uni on enpl oyees, enpl oyees from other |ocations, and possibly tenporary
wor kers. However, no pernmanent replacenent workers were hired and Local
13983 nenbers have not been replaced (Transcript pages 26-27,53-54).

Local 13983 nade various offers to continue working under the terns
and condi tions of the expired agreenent that were rejected by LESCO pri or
to the work stoppage. The various offers were to extend the expired
agreenent for certain tinme periods and included an offer to have LESCO
define what the extension time period would be (Transcript pages 37-
38, 42- 43, 45, 57-59) .

LESCO s “busy season” begins in January and |asts through June.
LESCO s “slower season” begins in July and lasts through the end of
Decenber. (Transcript pages 32-34,41-42).

LESCO had a “strong desire” to get negotiations finished and avoid
the possibility of a work stoppage during the “busy season.” LESCO
viewed a work stoppage during the “busy season” as bei ng sonething that
woul d be “catastrophic” to business operations (Transcript pages 34-
36, 41) .

The departnent is aware, and this Hearing Oficer takes official
notice, that subsequent to this hearing the parties cane to terns on a
new agr eenment on Novenber 14, 2002, and t hat menbers of Local 13983 began

returning to work on Novenber 17, 2002.

| SSUES:

Pursuant to Section 4141.283 of the Chio Revised Code, this Hearing
Oficer is required to nake a determination as to whether the claimants

are disqualified from receiving benefits wunder the unenploynent
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conpensation laws of the State of Chio. The central issues to address

can be stated thus:

1. What is the reason for the claimants' unenpl oynment
from LESCO?
2. Are the claimants disqualified from receiving unenpl oynment

compensation benefits?

3. What is the duration of the |abor dispute?

The applicable lawis Section 4141.29(D)(1)(a) of the Chio Revised
Code, which provides as foll ows:

(D) Notwi t hst andi ng division (A) of this section, no individual may
serve a waiting period or be paid benefits under the foll ow ng
condi tions:

(1) For any week with respect to which the
director finds that:

(a) The individual's unenploynent was due to a | abor
dispute other than a Ilockout at any factory,
establi shnment, or other prem ses located in this or
any ot her state and owned or operated by the enpl oyer
by which the individual is or was | ast enpl oyed; and
for so long as the individual's unenploynent is due
to such | abor dispute

REASONI NG

Section 4141.29(D)(1)(a) of the Chio Revised Code provides that no
individual is entitled to benefits for any week during which their
unenpl oynent is due to a | abor dispute other than a | ockout. Thus, in
order to come to a conclusion regarding the reason for the unenpl oynment
of the claimants, it is necessary to determ ne whether the | abor dispute
was a | ockout within the nmeaning of the Chio unenpl oynment conpensation
I aw. The claimants would not be disqualified from eligibility for
unenpl oynent conpensation benefits if the |abor dispute is found to be

a | ockout.



The key issue to be resolved is whether the reason for the
clai mants' unenpl oynment from LESCO was due to a |ockout or a |abor
di spute ot her than a | ockout.

In Oiti v. Board of Review (1983), 7 Chio App. 3d 311, a
col l ective bargaining contract between managenent and | abor expired and
the enployees offered to continue working under the ternms of the old
contract while a new contract continued to be negotiated. The enpl oyer
refused to all ow the enployees to continue working on this basis and a
wor k st oppage began at the expiration of the old contract. The Court of
Appeal s held that where enployees offer to continue working under the
ternms of a preexisting collective bargaining agreenent, pending a final
settlement of the labor dispute, then the failure of the enployer to
accept such an offer constitutes a |ockout unless the enployer
demonstrates it had a conpelling reason for failing to agree to such an
extension of the contract. The conpelling reason nust be of a nature
that to require the enployer to agree to the extension would be
unr easonabl e under the circunstances.

In Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a collective
bar gai ni ng agreenent between the enpl oyer and the union expired and the
uni on offered to conti nue worki ng under the ternms of the expired contract
for one year while a new contract continued to be negoti ated.

The Chio Suprene Court held that if an enpl oyer refuses to allow
work to continue for a reasonable tinme under the pre-existing terns and
condi ti ons of enploynent, while negotiations continue, then the enpl oyer
is deviating fromthe status quo.

Thus, the Suprene Court has set forth what is known as the “status-
quo” test for deciding whether a work stoppage was the result of a

| ockout or due to a l|labor dispute other than a | ockout.



In applying this test it nust be determ ned “which side, union or
managenent, first refused to continue operations under the status quo
after the contract had technically expired, but while negotiations were
continuing.” Id. at 134-135.

The Suprene Court in Bays, supra, also provided the definition of
a “lockout” as “a cessation of the furnishing of work to enpl oyees or a
wi t hhol ding of work fromthemin an effort to get for the enployer nore
desirable terms.” I1d. at 133.

In this nmatter, the evidence and testinony indicate the nenbers of
Local 13983 becanme unenpl oyed when LESCO | ocked t hem out on Cctober 11,
2002.

It is unclear, based upon the testinony and evi dence, what the terns
and conditions of enploynment were for the nenbers of Local 13983 after
t he agreenent expired Septenber 30, 2002, through Cctober 10, 2002.

Enpl oyer Exhibit 1 was an offer that LESCO never formally accepted

or rejected. The |last sentence of Enployer Exhibit 1 states:

“Pl ease provide ne with your response to this proposal as soon as possible.”

However, it is clear fromthe testinony of all the witnesses that
Local 13983 made nunerous verbal offers to extend the expired agreenent
for many different time periods for up to one year or even for an
indefinite period of tinme. |In fact, Local 13983 offered to have LESCO
define the tinme period of the extension.

LESCO s ultimate response was to | ockout the nmenbers of Local 13983
begi nni ng Cctober 11, 2002.

Applying the holding fromthe Oriti decision, this Hearing Oficer
finds that LESCO did not denonstrate it had a conpelling reason for

failing to agree to an extension for some nmutual Iy agreed upon reasonabl e
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time period pending a final settlenent. It was not reasonabl e to | ockout
t he menbers of Local 13983 begi nni ng Cctober 11, 2002, when LESCO s “busy
season” does not start until January of 2003. Furthernore, Local 13983
offered to agree to an extension through the “busy season” but LESCO
refused to accept that or any extension offer.

The facts of this case are unique and, therefore, do not neatly fit
into the factual precedent set forth in the Bays deci sion. However, the
testi nony denonstrates that LESCO caused the work stoppage when it | ocked
out the menbers of Local 13983 starting Cctober 11, 2002, rather than
consenting to extend the expired agreenent while negotiations continued.

Therefore, using the status quo test fromthe Bays decision, this
Hearing O ficer finds, based upon the testinony and evidence, that it was
LESCO that first changed the status quo, while negotiati ons were ongoi ng,
when the decision was nmade to |ockout the nenbers of Local 13983 on
Cct ober 11, 2002.

Therefore, it is the conclusion of this Hearing Oficer that the
claimants in the i nstant case were unenpl oyed due to a | ockout whi ch began
Cctober 11, 2002, and ended Novenber 17, 2002, when nenmbers of Local 13983
began returning to work under a new agreenent that was accepted by Local
13983 on Novenber 14, 2002.

DECI SI ON:

It is the decision of this Hearing Oficer that all of the claimnts
herein were unenpl oyed due to a | ockout at LESCO whi ch began Cct ober 11,
2002. The claimants are not disqualified from receiving unenpl oynent
compensation benefits due to a | abor di spute other than a | ockout for the

week which includes Cctober 11, 2002. It is also the decision of this
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Hearing O ficer that the | ockout which resulted in the unenpl oynent of the
cl ai mant s ended when a new agreenment was reached and t hey began returning

to work on Novenber 17, 2002.

* * * *

THI'S DECI SI ON APPLI ES TO 125 NAMED CLAI MANTS.

* * * *



If you disagree with this decision then you may appeal it. The

foll owi ng paragraph provides a detail ed expl anati on of your appeal rights:

APPLI CATION FOR APPEAL BEFORE THE UNEMPLOYMENT COMPENSATI ON REVI EW
COW SSION, 145 SOUTH FRONT STREET, P.O BOX 182299, COLUMBUS, OH O
43218-2299; OR BY FAX TO (614) 752-8862; MNAY BE FILED BY ANY | NTERESTED
PARTY W THI N TWENTY- ONE (21) CALENDAR DAYS OF THE DATE OF MAILING OF THI S
DECI SION. I N ORDER TO BE CONSI DERED Tl MELY, THE APPEAL MJUST BE FI LED I N
PERSON, FAXED, OR POSTMARKED NO LATER THAN TWENTY- ONE (21) DAYS AFTER THE
DATE OF MAI LI NG | NDI CATED ON THI S DECI SION. | F THE 21ST CALENDAR DAY | S
A SATURDAY, SUNDAY OR LEGAL HOLI DAY, THE PERI OD FOR FI LI NG I S EXTENDED TO
I NCLUDE THE NEXT SCHEDULED WORK DAY. UPON RECElI PT OF CERTI FI ED MEDI CAL
EVI DENCE STATI NG THAT THE | NTERESTED PARTY' S PHYSI CAL CONDI TI ON OR MENTAL
CAPACI TY PREVENTED THE FILING OF AN APPEAL WTH N THE SPEC FIED 21
CALENDAR DAY PERI OD, THE | NTERESTED PARTY'S TIME FOR FI LI NG THE APPEAL
SHALL BE EXTENDED AND CONSI DERED TI MELY | F FI LED WTHI N 21 CALENDAR DAYS
AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL CONDI TI ON.

TH S DEC SI ON WAS MAI LED NOVEMBER 18, 2002.

THE TWENTY- ONE (21) DAY APPEAL PERI GD ENDS DECEMBER 9, 2002.

Ji m Bubuti ev
Hearing O ficer
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