OHl O DEPARTMENT OF JOB AND FAM LY SERVI CES
UNEMPLOYMENT COVPENSATI ON PROGRAM SERVI CES
145 South Front Street
P. 0. Box 182830
Col unbus, Ohi o 43218-2830
Tel ephone: (614) 752-8418
Web Page: www. st ate. oh. us/odjfs/|abordi sputes

In The Matter O A Labor Dispute
Bet ween:

| nt ernati onal Association O : Docket No. LD-002-004
Machi ni sts & Aerospace Wrkers

Local 55 District 28 Region 2

(Local 55)

Bakery, Confectionery, Tobacco

Wrkers & Gain Mllers

Local Union No. 57

(Local 57)
Uni ons/ d ai mant s Hearing O ficer:

: Ji m Bubuti ev

and

The Kroger Conpany Dat e of Heari ng:
Baked Foods Divi sion : Sept enber 06, 2002
(Kroger) :

: Dat e of |ssuance:
Enpl oyer : Septenber 12, 2002

Appear ances

Quy A Devito, Jr., Business Representative for District 28 of the
I nternational Association of Machinists & Aerospace Wrkers, represented
and was a witness for Local 55.

Local 57 and Kroger, although duly notified, did not appear and were
not represented at this hearing.

This matter was heard by Jim Bubutiev, Hearing Oficer for the
Director of the Onhio Departnent of Job and Fam |y Services, pursuant to

Section 4141.283 of the Chio Revised Code. The purpose of this hearing
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is to determne the reason for the unenpl oynent of certain individuals
who have filed clains for unenpl oynent conpensation benefits. Division
(A) of Section 4141.283 of the Chio Revised Code provides that the
Director is to schedule a hearing when there is reason to believe that
t he unenpl oynent of twenty-five or nore individuals relates to a |abor
di spute. The Chi o Departnent of Job and Fam |y Services has received 154
clainms for unenploynent benefits that relate to a | abor di spute between
Local 55 and Kroger.

All interested parties were duly notified of the hearing pursuant
to Ghio | aw This hearing was held on Septenmber 06, 2002, at the
Col unbus Metropolitan Library, Wetstone Branch, in Col unbus, OChio.

FI NDI NGS OF FACT:

The claimants in this matter are nenbers of Local 55, and Local 57,
and are enployed by Kroger at the Kroger Colunbus Bakery |ocated on
Cl evel and Avenue in Col unmbus, OChio.

Kroger is a supermarket chain with [ ocations throughout the United
States of America.

Kroger enpl oys an estimated 750 individuals at the Kroger Col unbus
Bakery | ocated on O evel and Avenue in Col unbus, GChio. Approxi mately 420
of those individuals are nenbers of Local 57, and another 61 or 62
i ndividuals are nenbers of Local 55 (Transcript Pages 9-11).

Local 55 had a three (3) year collective bargaining | abor agreenent
with Kroger that was effective from August of 1999 through August 17,
2002. Local 55 proposed a twenty-four (24) hour extension of the
agreenent through August 18, 2002, and Kroger agreed to the extension.
Nei ther party proposed any other extension of the exact terns and
conditions of the expired agreenment while negotiations continued for a

new agreenment (Transcript Pages 11-14, 18-19).
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The only issue between the parties dealt with health care coverage
and, specifically, the insurance co-pays (Transcript Pages 16-17).

Five negotiation sessions were held between Local 55 and Kroger
prior to the expiration of the then existing collective bargaining | abor
agreenent, and the twenty-four (24) hour extension, in an effort to reach
a new agreenment. The last of the five sessions was held on August 17,
2002, and the health care coverage i ssue was not resolved. Consequently,
on August 18, 2002, the nenbers of Local 55 voted for a work stoppage
whi ch was to begin on August 19, 2002. (Transcript Pages 13-16).

The wor k st oppage began on August 19, 2002, and the nmenbers of Local
55 set up pickets at the Kroger Colunbus Bakery |ocated on C evel and
Avenue in Col unmbus, Onhio (Transcript Pages 15-16, 19-20).

The nmenbers of Local 57 honored the picket lines set up by the
nmenbers of Local 55 by not crossing the picket lines and by not going to
work at the Kroger Colunbus Bakery |ocated on Ceveland Avenue in
Col unbus, Onhio (Transcript Page 16).

There was one negoti ati on session held by Local 55 and Kroger after
the work stoppage began. The session was held on August 22, 2002, and
the health care coverage issue was resolved. As a result of that session
t he menbers of Local 55 voted to accept a new col | ective bargai ni ng | abor
agreenent in a vote taken the norning of August 23, 2002, and to end
their work stoppage. Accordingly, the nmenbers of Local 55, and the
menbers of Local 57, returned to work at the Kroger Colunbus Bakery
during the afternoon of August 23, 2002 (Transcript Pages 17-18).

Kroger used sal ari ed non uni on enpl oyees to continue operations at

t he Kroger Col unbus Bakery during the work stoppage and did not hire any



repl acement workers during that tinme (Transcript Pages 18-19).

| SSUES:

Pursuant to Section 4141.283 of the Chio Revised Code, this Hearing
Oficer is required to nake a determination as to whether the clai mants
are disqualified from receiving benefits wunder the unenploynent
conmpensation |laws of the State of Ghio. The central issues to address

can be stated thus:

1. VWhat is the reason for the claimants' unenpl oynment
from Kroger ?

2. Are the claimants disqualified from receiving unenpl oynment
conpensation benefits?

3. VWhat is the duration of the | abor dispute?

The applicable lawis Section 4141.29(D)(1)(a) of the Chio Revised

Code, which provides as foll ows:

(D) Notwi t hstandi ng division (A) of this section, no individual may
serve a waiting period or be paid benefits under the foll ow ng
condi ti ons:

(1) For any week with respect to which the
director finds that:

(a) The individual's unenploynment was due to a | abor
di spute other than a lockout at any factory,
establi shnment, or other premises located in this or
any ot her state and owned or operated by the enpl oyer
by which the individual is or was | ast enpl oyed; and
for so long as the individual's unenploynent is due
to such | abor dispute .

REASONI NG




Section 4141.29(D)(1)(a) of the Chio Revised Code provides that no
individual is entitled to benefits for any week during which their
unenpl oynent is due to a | abor dispute other than a | ockout. Thus, in
order to come to a conclusion regarding the reason for the unenpl oynment
of the claimants, it is necessary to determ ne whether the | abor dispute
was a | ockout within the nmeaning of the Chio unenpl oynment conpensation
| aw. The claimants would not be disqualified from eligibility for
unenpl oynent conpensation benefits if the |abor dispute is found to be
a | ockout .

The key issue to be resolved is whether the reason for the
clai mants' unenpl oynent from Kroger was due to a |ockout or a |abor
di spute other than a | ockout.

In Cornell v. Bailey, (1955), 163 Chio St. 50, the claimants were

not nenbers of the striking union and were not concerned in the dispute
bet ween the enployer and its drivers and hel pers.
Additionally, the claimants did not participate in the |Iabor dispute or
the resulting strike and continued working after the strike began.
However, the enpl oyer operated a whol esal e grocery busi ness and the | ack
of normal delivery service caused a substantial decrease in business.
Eventual ly, the enpl oyer had no nore work for the clai nants and they were
laid off due to a | ack of work.

The Chio Suprene Court ruled that the claimants in Cornell were
unenpl oyed due to a | abor dispute other than a | ockout. The court held
that the statute did not differenti ate between those individual s who were
actually on strike and those individuals innocently unenpl oyed because
of the strike. The court explained that the only question to answer was

whet her the clainmants | ost their enploynent by reason of a | abor dispute



and that the only answer to that question had to be in the affirmative.
In Chio Bureau of Enploynent Services v. Hodory, (1977), 97 S.

Ct. 1898, the clainant was an enpl oyee at one of the enployer’s
pl ants and he was furl oughed when the plant was shut down because of a
reduction in fuel supply resulting froma national strike by the
enpl oyer’s coal m ne workers.

The United States Suprene Court held in Hodory that the Chio statute
di squalifying an “innocent bystander” from unenpl oynment conpensation
benefits because his unenpl oynment was due to a | abor dispute other than
a | ockout was constitutional because it had a rational relation to a

legitinate state interest.

In Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a collective
bar gai ni ng agreenent between the enployer and the union expired and the
uni on offered to conti nue working under the terns of the expired contract
for one year while a new contract continued to be negoti ated.

The Ohio Suprene Court held that if an enployer refuses to allow
work to continue for a reasonable tine under the pre-existing terns and
condi tions of enploynment, while negotiations continue, then the enpl oyer
is deviating fromthe status quo.

Thus, the Supreme Court has set forth what is known as the “status-

quo” test for deciding whether a work stoppage was the result of a
| ockout or due to a l|labor dispute other than a | ockout.

In applying this test it nust be determ ned “which side, union or
managenent, first refused to continue operations under the status quo
after the contract had technically expired, but while negotiations were
continuing.” Id. at 134-135.

In this matter, the testinony indicates that the nenbers of Local

55 becane unenpl oyed when, after voting for a work stoppage on August 18,
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2002, they began a work stoppage on August 19, 2002, and set up picket
lines at the Kroger Col unbus Bakery where all the claimants work.
Therefore, using the status quo test fromthe Bays decision, this
Hearing O ficer finds, based upon the testinony, that it was Local 55
that first changed the status quo, while negotiations were ongoing,

when t he decision was nmade via a vote on August 18, 2002, to conduct a
wor k stoppage and begin picketing on August 19, 2002. Thus, the nenbers
of Local 55 becane unenpl oyed when they started a | abor di spute other than
a | ockout on August 19, 2002.

This Hearing O ficer also finds, based upon the testinony, that the
claimants who did not carry out the work stoppage, and who are nmenbers of
Local 57, did work at the sane |ocation as the clai mants who are nenbers
of Local 55, and becane unenpl oyed because t hey honored Local 55's picket
l'ines.

Thus, by applying the hol dings of the Cornell and Hodory deci sions,
it is the conclusion of this Hearing Oficer that the claimnts who are
menbers of Local 57 al so becane unenpl oyed due to the | abor di spute ot her
than a |ockout between Local 55 and Kroger. There is no so-called
“innocent bystander” provision in Section 4141.29 (D)(1)(a) of the Onio
Revi sed Code. Al the claimants worked at the same |ocation where the
menbers of Local 55 picketed and their unenploynent was directly caused
by the | abor dispute between Local 55 and Kroger.

Therefore, it is the conclusion of this Hearing Oficer that all the
claimants in the i nstant case were unenpl oyed due to a | abor di spute ot her
than a | ockout which began August 19, 2002, and ended August 23, 2002,
when Local 55 voted to accept a new agreenment with Kroger and all the

claimants returned to work.



DEC S| ON:

It is the decision of this Hearing Oficer that all of the claimnts
herein were unenployed due to a |abor dispute other than a | ockout at
Kr oger whi ch began August 19, 2002. The clainmants are disqualified from
recei vi ng unenpl oynment conpensati on benefits due to a | abor di spute ot her
than a | ockout for the week which includes August 19, 2002, pursuant to
Section 4141.29 (D)(1)(a) of the Chio Revised Code.

It is also the decision of this Hearing Oficer that the | abor
di spute other than a | ockout between Local 55 and Kroger which began on
August 19, 2002, ended on August 23, 2002, when the nenbers of Local 55

accepted a new agreenent with Kroger and all the claimants returned to

wor k.

* * * * * *
TH' S DECI SI ON APPLI ES TO 154 NAMED CLAI MANTS

* * * * * *



If you disagree with this decision then you nmay appeal it. The follow ng

par agraph provi des a detailed explanation of your appeal rights:

APPLI CATION FOR APPEAL BEFORE THE UNEMPLOYMENT COMPENSATI ON REVI EW
COM SSI ON, 145 SQUTH FRONT STREET, P.O BOX 182299, COLUMBUS, OH O
43218-2299; OR BY FAX TO (614) 752-8862; MAY BE FI LED BY ANY | NTERESTED
PARTY W THI N TVENTY- ONE (21) CALENDAR DAYS OF THE DATE OF MAILING OF THI' S
DECI SION. | N ORDER TO BE CONSI DERED Tl MELY, THE APPEAL MJST BE FILED I N
PERSON, FAXED, OR POSTMARKED NO LATER THAN TVENTY- ONE (21) DAYS AFTER THE
DATE OF MAI LI NG | NDI CATED ON THIS DECI SION. | F THE 21ST CALENDAR DAY IS
A SATURDAY, SUNDAY OR LEGAL HOLI DAY, THE PERI OD FOR FI LI NG | S EXTENDED TO
I NCLUDE THE NEXT SCHEDULED WORK DAY. UPON RECEI PT OF CERTI FI ED MEDI CAL
EVI DENCE STATI NG THAT THE | NTERESTED PARTY' S PHYSI CAL CONDI TI ON OR MENTAL
CAPACI TY PREVENTED THE FILING OF AN APPEAL WTH N THE SPECI FIED 21
CALENDAR DAY PERI CD, THE | NTERESTED PARTY'S TI ME FOR FI LI NG THE APPEAL
SHALL BE EXTENDED AND CONSI DERED TI MELY I F FI LED WTH N 21 CALENDAR DAYS

AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL CONDI TI ON.

TH S DEC SI ON WAS MAI LED SEPTEMBER 12, 2002.

THE TWENTY- ONE (21) DAY APPEAL PERI OD ENDS OCTOBER 03, 2002.

Ji m Bubuti ev
Hearing O ficer
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