OH O DEPARTMENT OF JOB AND FAM LY SERVI CES
UNEMPLOYMENT COMPENSATI ON PROGRAM SERVI CES
145 South Front Street
P. OO Box 182830
Col unbus, ©Chi o 43218-2830
(614) 752- 8418

In The Matter O A Labor Dispute

Bet ween:
Docket No. LD-001-006
Teansters Local
Uni on No. 661
(Local 661)
Union / d ai mants Hearing O ficer:
: Ji m Bubuti ev
and
Degussa Corporation Dat e of Heari ng:
Creanova, Inc., Division : November 7, 2001
(Degussa) :
Enpl oyer Dat e of |ssuance:

November 16, 2001

Appear ances

M chael G Land, Secretary-Treasurer and Busi ness Agent, represented
and was a witness for Local 661.

Degussa, al though properly notified, was not represented and di d not
appear at this hearing.

This matter was heard by Jim Bubutiev, Hearing Oficer for the
Director of the Ohio Departnent of Job and Fam |y Services, pursuant to
Section 4141. 281 of the Chio Revised Code. The purpose of this hearing
is to determine the reason for the unenpl oynment of certain individuals
who have filed clainms for unenpl oynent conpensation benefits. Division
(A) of Section 4141.281 of the Chio Revised Code provides that the
Director is to schedule a hearing when there is reason to believe that

t he unenpl oynent of twenty-five or nore individuals relates to a | abor
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di sput e.

All interested parties were notified of this hearing pursuant to
Chio law. This hearing was held on Novenber 7, 2001, at the Government
Services Building in Hamilton, GChio.

FI NDI NGS OF FACT:

The claimants in this matter are nenbers of Local 661 and are
enpl oyed by Degussa.

Degussa has a work facility located in Lockland, GChio. (Transcript
Page 11).

Degussa enpl oys approximately 45 to 47 individuals who are also
nmenbers of Local 661 (Transcript Pages 11, 13).

Local 661 had a coll ective bargaining | abor agreement with Degussa
that was effective fromOQctober 15, 1998, through Cctober 10, 2001. There
was no extension made to the agreenent by the parties (Transcript Pages
15,17 / Union Exhibit A).

There were nine (9) bargai ning sessions held prior tothe expiration
of the then existing collective bargaining | abor agreenment, from August
24, 2001, through Cctober 9, 2001 (Transcript Page 16).

Aninitial tentative agreenent was reached bet ween Degussa and Local
661's negotiating commttee on Septenber 27, 2001, but the nmenbers of
Local 661 rejected it by a vote of 25 to twelve. The vote was taken on
Sept enber 28, 2001 (Transcript Pages 18-20 / Union Exhibit B).

A second tentative agreenent was reached on Cctober 9, 2001, but it
al so was rejected by the nenbers of Local 661 by a vote of 33 to three.
The vote was taken on Cctober 9, 2001, and it also represented a vote to
begi n a work stoppage after the then existing collective bargaining | abor

agreenent expired (Transcript Pages 19-21 / Union Exhibit C).

-2



The main issues between the parties concerned a twelve (12) hour
wor kday schedul e and “prem um pay” for Sunday work (Transcript Pages 29-
31).

Local 661 interpreted the verbal comments made by Degussa’ s Hunman
Resources Director and Pl ant Manager, at the October 9, 2001, bargai ning
session, to nmean that Degussa was taking a bargaining stance of “no new
contract then no work” regarding Local 661 nenbers (Transcript Pages 17-
18, 21- 22, 25-27) .

On Cctober 11, 2001, the nenbers of Local 661 began a work stoppage
and set up a picket line at Degussa (Transcript Pages 15-16, 22).

Degussa conti nued operating after the work st oppage began usi ng non-
uni on managenent enpl oyees. Degussa did not hire any repl acenent workers
(Transcri pt Page 22).

On  Cctober 14, 2001, Local 661 offered, in witing, to
unconditionally return to work begi nning Cctober 15, 2001. The parties
had, at that point, agreed to an Cctober 18, 2001, bargaining session
with a federal nediator (Transcript Pages 23-25 / Union Exhibits D & E).

On Cctober 15, 2001, Degussa explained, in witing, that a final
deci sion concerning Local 661's unconditional offer to return to work
woul d be nmade “when business conditions permt” and pending the results
of the Cctober 18, 2001, bargaining session (Union Exhibit F).

There was one bargai ning session held, with the involvenent of a
federal nediator, after the then existing collective bargaining |abor
agreenent had expired. The bargai ning session was held on Cctober 18,
2001, and a tentative agreenent was reached. The nenbers of Local 661
voted 34 to five to accept it. The vote to accept was taken on COctober

19, 2001 (Transcript Pages 28-29 / Union Exhibit Q.
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The nmenbers of Local 661 stopped picketing at Degussa’'s work
facility on October 19, 2001, after the vote to accept had taken pl ace
(Transcri pt pages 31-32).

The menbers of Local 661 returned to work begi nning on Cct ober 22,
2001 (Transcript Page 31).

The new col |l ective bargaining | abor agreenent between the parties

is effective to 12: 01 a.m, Cctober 10, 2006 (Union Exhibit Q.

| SSUES:

Pursuant to Section 4141.281 of the Chio Revised Code, this Hearing
Oficer is required to nake a determination as to whether the clai mants
are disqualified from receiving benefits wunder the unenploynent

conpensation |aws of the State of Chio. The issues can be stated thus:

1. What is the reason for the claimants' unenpl oynent
from Degussa?

2. Are the claimants disqualified fromreceiving
unenpl oynent conpensati on benefits?

3. Wiat is the duration of the |abor dispute?

The applicable lawis Section 4141.29(D)(1)(a) of the Chio Revised Code,

whi ch provides as foll ows:

(D) Not wi t hst andi ng division (A) of this section, no
i ndi vidual may serve a waiting period or be paid
benefits under the follow ng conditions:

(D) For any week with respect to which the
director finds that:

(a) The i ndi vi dual ' s unenpl oynment was due to a | abor dispute other
than a |lockout at any factory, establishnment, or other
premi ses located in this or any other state and owned or
operated by the enployer by which the individual is or was
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last enployed; and for so long as the individual's
unenpl oynent is due to such | abor dispute.

REASONI NG

Section 4141.29(D)(1)(a) of the Ohio Revised Code provides that no
individual is entitled to benefits for any week duri ng whi ch their unenpl oynment
is due to a | abor dispute other than a | ockout.

Thus, in order to come to a conclusion regarding the reason for the
unenpl oynent of the claimants, it is necessary to determ ne whether the | abor
di spute was a | ockout within the neaning of the Chi o unenpl oynent conpensati on
| aw. The clainmants woul d not be disqualified fromeligibility for unenpl oynment
conmpensation benefits if the | abor dispute is found to be a | ockout.

The first issue to be resolved is whether the reason for the clainmants
unenpl oynent from Degussa was due to a | ockout or a | abor dispute other than
a | ockout .

In Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a collective
bar gai ni ng agreenent between the enpl oyer and the union expired and the
uni on offered to conti nue worki ng under the ternms of the expired contract
for one year while a new contract continued to be negoti ated.

The Chio Suprene Court held that if an enpl oyer refuses to allow
work to continue for a reasonable tinme under the existing terns and
condi ti ons of enploynent, while negotiations continue, then the enpl oyer
is deviating fromthe status quo.

Thus, the Suprenme Court has set forth what is known as the “status-
quo” test for deciding whether a work stoppage was the result of a
| ockout or due to a | abor dispute other than a | ockout. In applying this
test it nust be determined “which side, union or managenent, first
refused to continue operations under the status quo after the contract
had technically expired, but while negotiations were continuing.” Id.

at 134.



The evi dence and testinony indicate the nmenbers of Local 661 becane
unenpl oyed when, after voting for a work stoppage on Cctober 9, 2001
they chose not to continue working once the then existing collective
bargai ning | abor agreenent expired. Instead, the clainmants, set up a
picket line at the work site begi nning Cctober 11, 2001, and, thereby,
started a | abor dispute other than a | ockout.

Usi ng the Bays standard, this Hearing Oficer finds, based upon
the testinony and evidence, that it was Local 661 that first changed
the status quo, while negotiations were ongoi ng, when nmenbers of Local
661 decided to take the action of picketing at Degussa instead of
reporting to work beginning on Cctober 11, 2001.

However, once Local 661 offered, on COctober 14, 2001, to
unconditionally return to work begi nning Cctober 15, 2001, they ended t he
| abor dispute other than a |ockout. Degussa s decision not to accept
Local 661's offer to return to work converted the | abor dispute into a
| ockout until a new agreenent was reached and the nenbers of Local 661
returned to work begi nning Cctober 22, 2001.

Therefore, it is the conclusion of this Hearing Oficer that the
claimants in the instant case were unenployed due to a |abor dispute
other than a | ockout which began Cctober 11, 2001, and ended when the
menbers of Local 661 offered to return to work on COctober 14, 2001. A
| ockout then began on Cctober 14, 2001, until a new agreenent was
ultinmately agreed upon between the parties on Cctober 19, 2001, and the

nmenbers of Local 661 returned to work starting October 22, 2001.

DECI SI ON:
It is the decision of this Hearing Oficer that all of the claimnts

herein were unenpl oyed due to a |abor dispute other than a | ockout at
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Degussa from Cctober 11, 2001, through Cctober 13, 2001. The claimants
are disqualified from receiving unenpl oynent conpensati on benefits
for the week of Cctober 7, 2001, pursuant to Section 4141.29(D)(1)(a) of
the Onhi o Revised Code.

It is also the decision of this Hearing Oficer that the |abor
di sput e bet ween Local 661 and Degussa turned into a | ockout begi nning the
week of October 14, 2001, when Degussa did not accept Local 661's
uncondi tional offer to return to work. Therefore, all of the claimnts
herei n becane unenpl oyed due to a | ockout at Degussa and are not
disqualified fromeligibility for unenpl oynment conpensati on benefits due
to a | abor dispute for the week of COctober 14, 2001.

The | ockout which resulted in the unenpl oynent of the clainants

ended when the clainmants returned to work on October 22, 2001.

* * * * * * * * *

This decision applies to 29 naned cl ai mants

* * * * * * * * *

If you disagree with this decision then you have the right to
appeal . The foll owi ng paragraph provi des a detail ed explanati on of your

appeal rights:



APPLI CATI ON FOR APPEAL BEFORE THE UNEVMPLOYMENT COMPENSATI ON REVI EW
COMM SSI ON, 145 SOQUTH FRONT STREET, P. O, BOX 182299, COLUMBUS, OH O 43218-2299;
OR BY FAX TO (614) 752-8862; MAY BE FILED BY ANY | NTERESTED PARTY W THI N
TWENTY- ONE (21) CALENDAR DAYS OF THE DATE OF MAILING OF TH S DECI SI ON. I'N
ORDER TO BE CONSI DERED Tl MELY, THE APPEAL MJUST BE FI LED | N PERSON, FAXED, OR
POSTMARKED NO LATER THAN TWENTY-ONE (21) DAYS AFTER THE DATE OF MAILING
I NDI CATED ON THIS DECI SION. | F THE 21ST CALENDAR DAY |S A SATURDAY, SUNDAY
OR LEGAL HOLIDAY, THE PERIOD FOR FILING IS EXTENDED TO | NCLUDE THE NEXT
SCHEDULED WORK DAY. UPON RECEI PT OF CERTI FI ED MEDI CAL EVI DENCE STATI NG THAT
THE | NTERESTED PARTY' S PHYSI CAL CONDI TI ON OR MENTAL CAPACI TY PREVENTED THE
FI LI NG OF AN APPEAL W THI N THE SPECI FI ED 21 CALENDAR DAY PERI CD, THE | NTERESTED
PARTY' S TI ME FOR FI LI NG THE APPEAL SHALL BE EXTENDED AND CONSI DERED Tl MELY | F
FILED WTH N 21 CALENDAR DAYS AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL

CONDI T1 ON.

TH S DEC SI ON WAS MAI LED NOVEMBER 16, 2001.

THE TVENTY- ONE (21) DAY APPEAL PERI OD ENDS DECEMBER 7, 2001.

Ji m Bubuti ev
Hearing O ficer
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