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In The Matter O A Labor Dispute
Bet ween:

Air Line Pilots Association : Docket No. LD-001-003
(ALPA); International :
Associ ation O Machinists
And Aer ospace Wirkers (1 AVAW ;
| nt ernati onal Brotherhood O :
Teansters Local 100 (IBT) : Hearing O ficer:
: Ji m Bubuti ev
Union / d ai mants :
Dat e of Heari ng:

and E June 20, 2001
Comair, Inc. Dat e Heari ng Concl uded:
OQperating Comair Airlines : June 26, 2001
(Comai r) :

: Dat e of |ssuance:
Enpl oyer : June 28, 2001

Appear ances

Paul Dorger, Attorney, represented Conair. Barri Donaghy, Human
Resour ces Manager, was a witness for Comair.

The ALPA, |IAMAW and IBT, although duly notified, were not
represented and did not offer good cause for failing to appear.

This matter was heard by Jim Bubutiev, Hearing Oficer for the
Director of the Onhio Departnment of Job and Family Services, pursuant to
section 4141.281 of the Chio Revised Code. The purpose of this hearing
is to determne the reason for the unenpl oynent of certain individuals
who have filed clains for unenpl oynent conpensation benefits. Section
4141. 281(A) of the GChio Revised Code provides that the Director is to
schedul e a hearing when there is reason to believe that the unenpl oynent
of twenty-five or nore individuals relates to a | abor dispute.

All interested parties were notified of this hearing pursuant to



law. This hearing was held on June 20, 2001, in G ncinnati, Chio.

FI NDI NGS OF FACT:

The claimants in this matter are either nmenbers of the ALPA, | AVAW
I BT, or are not affiliated with a union.

The cl ai mant s are enpl oyed by Comair at various | ocati ons t hroughout
Chio, including but not limted to the Akron-Canton area, O evel and,
Col unbus, Dayton, Toledo, and at the Cincinnati/Northern Kentucky
I nternational Airport.

Comair is a regional airline providing passenger service mainly on
the Eastern Seaboard of the United States. It has a hub at the
G ncinnati/Northern Kentucky International Airport, and a secondary hub
in Olando, Florida (Transcript Page 13).

Comair enploys an estimated 5,000 individuals, and approxi mately
2,500 of them are union nenbers and sone 1,300 are nenbers of the ALPA
(Transcri pt Page 14).

The ALPA had a collective bargaining | abor agreement with Conair
effective fromJune 1, 1994, to May 31, 1998 (Enpl oyer Exhibit A).

The ALPA and Commir participated in a nmedi ati on before the Nati onal
Medi ation Board as they attenpted to negotiate a new collective
bar gai ni ng | abor agreenent after the then existing coll ective bargaining
| abor agreenent had expired. In addition, there was a thirty (30) day
cooling off period between the ALPA and Comair prior to March 26, 2001
(Transcri pt Page 28).

The nedi ati on between the ALPA and Comair did not result in a new
col | ective bargaining | abor agreenent |eading up to March 26, 2001.

On March 26, 2001, the nenbers of the ALPA began a work st oppage and
set up a picket line at Comair’s hub in the G ncinnati/Northern Kentucky
International Airport. The picketing |asted several hours each day and

conti nued through the date of this hearing (Transcript Pages 16, 20-21).



Comai r ceased revenue operations and stopped flying aircraft as a
result of the work stoppage. Comair did not attenpt to hire repl acenents
into the positions held by the menbers of the ALPA (Transcript Pages 18-
20) .

Comair would have allowed the nenmbers of the ALPA to continue
wor ki ng under the terns and conditions of the expired contract on March
26, 2001, and thereafter (Transcript Page 29).

Twelve (12) claimants, all of whom have positions as custoner
servi ce agents, worked at locations in Chio other than at the G ncinnati/
Northern Kentucky International Airport, and no nenbers of the ALPA
pi cketed at any of those l|ocations. Further, the twelve (12) claimnts
did not finance, participate in, or have a direct interest in the work
st oppage bei ng conduct ed by t he nmenbers of the ALPA (Enpl oyer Exhibit B)

The renmining claimants, other than the twelve (12) claimnts
menti oned above, were either nenbers of the ALPA involved in the work
stoppage or worked at the Cincinnati/Northern Kentucky International
Ai rport where picketing did occur (Enployer Exhibit B).

A tentative contract agreenment was reached between the ALPA and
Comair on or about June 14, 2001, pending a ratification vote by the
menbers of the ALPA. The nenbers of the ALPA ratified the tentative
contract agreenent on June 22, 2001, thereby ending their |abor dispute
with Comair (Stipulation of the ALPA and Commir - Exhibit O).

| SSUES:

Pursuant to section 4141.281 of the Chio Revised Code, this Hearing
Oficer is required to nake a determ nation as to whether the claimnts

are disqualified from receiving benefits wunder the unenploynent

conpensation |aws of the State of Chio. The issues can be stated thus:



1. What is the reason for the claimants' unenpl oynent
from Comai r?

2. Are the clainmants disqualified fromreceiving
unenpl oynent conpensati on benefits?

3. Wiat is the duration of the |abor dispute?

The applicable lawis section 4141.29(D)(1)(a) of the Chio Revised Code,
whi ch provides in pertinent part:

(D) Not wi t hst andi ng division (A) of this section, no
i ndi vidual may serve a waiting period or be paid
benefits under the follow ng conditions:

(1) For any week with respect to which the
director finds that:

(a) The individual's unenpl oynent was due to a | abor

di spute other than a | ockout at any factory,

establi shnment, or other prenises located in this or any
other state and owned or operated by the enpl oyer by
which the individual is or was |ast enpl oyed; and for

so long as the individual's unenploynent is due to such
| abor dispute. No individual shall be disqualified under
this provisionif. . .the follow ng applies:

(i) The individual’s unenpl oynment was with such enpl oyer at any
factory, establishment, or prem ses located in this state,
owned or operated by such enpl oyer, other than the factory,
establ i shnent, or premises at which the |abor dispute
exists, if it is shown that the individual is not financing,
participating in, or directly interested in such | abor
di sput e.

REASONI NG

Section 4141.29(D)(1)(a) of the OChio Revised Code provides that no
individual is entitled to benefits for any week during which the individual’s
unenpl oynent is due to a |abor dispute other than a | ockout at any factory,
establ i shnment, or other prenises located in this or any other state and owned
or operated by the enployer. Thus, in order to come to a concl usion regarding
the reason for the unenpl oynent of the claimants, who are either ALPA nenbers
or who are not ALPA nenbers but who work at the Cincinnati/Northern Kentucky
International Airport where the | abor dispute and work stoppage occurred, it

is necessary to determ ne whether the | abor dispute was a | ockout within the



meani ng of the Chi o unenpl oynent conpensation |law. The cl ai mants woul d not be
disqualified fromeligibility for unenpl oynent conpensation benefits if the
| abor dispute is found to be a lockout. The first issue to be resolved is
whet her the reason for the clainmants' unenploynent from Comair was due to a
| ockout or a | abor dispute other than a | ockout.

The evidence and testinony indicate that the claimnts, who are either
ALPA menbers or who are not ALPA nenbers but who work at the
G ncinnati/Northern Kentucky I nternational Airport where the | abor dispute and
wor k st oppage occurred, becane unenpl oyed when the ALPA nenbers began a work
stoppage on March 26, 2001. The ALPA nenbers chose not to continue working
under the expired collective bargaining |abor agreement with Comair and, in
fact, began to picket at the Ci ncinnati/Northern Kentucky International Airport
on March 26, 2001

In Cornell v. Bailey, (1955), 163 Chio St. 50, the claimants were
not nenbers of the union involved in the work stoppage and were not
concerned in the dispute between the enployer and its drivers and
hel pers.

Additionally, the claimants did not participate inthe | abor dispute
or the resulting work stoppage and continued working after the work
st oppage began. However, the enployer operated a whol esal e grocery
busi ness and the lack of normal delivery service caused a substantia
decrease in business. Eventually, the enployer had no nore work for the
claimants and they were laid off due to a | ack of work.

The Chio Suprenme Court ruled that the claimants in Cornell were
unenpl oyed due to a | abor dispute other than a | ockout. The court held
that the statute did not differentiate between those individuals who were
actually involved in the work stoppage and those individuals innocently
unenpl oyed because of the work stoppage. The court explained the only

guestion to answer was whether the claimants | ost their enpl oynent by



reason of a |abor dispute and that the only answer to the question was
that they had | ost their enploynment because of the |abor dispute.

In Zanesville Rapid Transit v. Bailey (1958), 168 Cnhio St. 351, the
Chio Suprene Court defined a “lockout” as a wi thholding of work from
enpl oyees in an effort to get nore favorable terns for the enployer.

In Zanesville, the enployer inplenmented a 10% wage reduction after
the expiration of the | abor agreenent. The enployer was a public utility
t hat had experienced probl ens making a profit and had been unable to gain
perm ssion fromthe local city council to increase fares.

The court held that the 10% wage reducti on was reasonabl e under the
ci rcunstances and did not manifest a purpose on the part of the conpany
to coerce the enployees into accepting it and, therefore, was not a
| ockout .

In Ohi o Bureau of Enpl oynment Services v. Hodory, (1977), 97 S.
. 1898, the claimant was an enployee who worked at one of the
enpl oyer’s plants and who was laid off when the plant was shut down
because of a reduction in fuel supply as a result of a national strike
by the enployer’s coal nine workers.

The United States Suprene Court held in Hodory that the Chio statute
di squalifying an “innocent bystander” from unenploynent conpensation
benefits, because the individual’s unenploynent was due to a |abor
di spute other than a |ockout, was constitutional because it had a
rational relation to a legitinate state interest.

In Bays v. Shenango Co. (1990), 53 Chio St. 3d 132, a collective
bar gai ni ng agreenent between the enpl oyer and the union expired and the
uni on offered to conti nue worki ng under the terns of the expired contract
for one year while a new contract continued to be negotiated. The Chio
Suprenme Court held that if an enpl oyer refuses to allow work to conti nue

for a reasonable tine under the existing ternms and conditions of



enpl oynment, whil e negotiations continue, then the enployer is deviating
fromthe status quo.

Thus, the Suprenme Court has set forth what is known as the Astatus-
guof@ test for decidi ng whet her a work stoppage was the result of a | ockout
or due to a | abor dispute other than a | ockout. In applying this test it
must be determ ned Awhich side, union or managenent, first refused to
conti nue operations under the status quo after the contract had
technical ly expired, but while negotiations were continuing.@ Id. at 134.

In the instant case the evidence and testi nony showthat the nmenbers
of the ALPA began a work stoppage and set up a picket line at the
G ncinnati/Northern Kentucky International Airport on March 26, 2001.

The testinmony denonstrated that Comair did not withhold work from
the nenbers of the ALPA in an effort to obtain nore favorable terns.
Therefore, by applying the holding of Zanesville, it is clear that Comair
did not |ockout the nmenbers of the ALPA.

The ALPA and Comair were involved in a | abor dispute that ultimtely
led to the nenbers of the ALPA conducting a work stoppage in an effort
to obtain nore desirable terns in a new collective bargaining |abor
agreenent with Comair.

Usi ng the Bays standard, this Hearing O ficer finds, based upon the
testi nony and evidence, that the ALPA first changed the status quo when
menbers of the ALPA decided to stop working, and to formpicket |ines at
Comair’s hub in the G ncinnati/Northern Kentucky International A rport,
i nstead of reporting to work begi nning on March 26, 2001, until the | abor
di spute was resol ved on June 22, 2001. Commir’'s conduct did not indicate
it was unwilling to maintain the status quo while negotiations conti nued.

Therefore, those claimnts who are nenbers of the ALPA were unenpl oyed



due to a |l abor dispute other than a | ockout which |lasted from March 26,
2001, until June 22, 2001.

Appl yi ng the hol dings of Cornell and Hodory, this Hearing Oficer
finds, based upon the evidence and testinony, that all the clainmnts who
work at Comair’s hub in the G ncinnati/Northern Kentucky |nternational
Airport, where the nenbers of the ALPA did picket, were unenpl oyed as a
direct result of the work stoppage and | abor di spute between the ALPA and
Comai r. Therefore, those claimants who are not nmenbers of the ALPA but
who work at the Cincinnati/Northern Kentucky International Airport were
unenpl oyed due to a | abor dispute other than a | ockout between the ALPA
and Conmair which |lasted from March 26, 2001, until June 22, 2001.

Section 4141.29(D)(1)(a)(i) of the Chio Revised Code provides that
no individual shall be disqualified from receiving benefits due to a
| abor dispute other than a | ockout if the individual’'s unenploynent is
at a location other than the place where the |abor dispute exists if it
is shown that the individual is not financing, participating in, or
directly interested in the | abor dispute.

The evidence and testinony show the twelve (12) claimints who are
custoner service agents at Chio | ocations other than at Comair’s hub in
the G ncinnati/Northern Kentucky International A rport did not finance,
participate in, or have a direct interest in the |abor dispute between
the ALPA and Commir. Therefore, these twelve (12) claimants are not
disqualified fromreceiving unenpl oynent benefits because of the |abor
di spute other than a | ockout involving the ALPA and Comair which | asted
fromMarch 26, 2001, to June 22, 2001.

DECI SI ON:



It is the decision of this Hearing Oficer that all of the claimnts
who are nenbers of the ALPA or who work at Comair’s hub in the
G ncinnati/Northern Kentucky International Airport were unenployed due
to a | abor dispute other than a | ockout. The claimnts who are nenbers
of the ALPA or who work at the C ncinnati/Northern Kentucky I nternational
Airport are disqualified from receiving unenploynment conpensation
benefits beginning with the Sunday of the week in which March 26, 2001
occurred pursuant to section 4141.29(D)(1)(a) of the Chio Revised Code.

The | abor dispute other than a | ockout between the ALPA and Conair
ended on June 22, 2001, when the nenbers of the ALPA ratified a new
col | ective bargaining | abor agreenment with Comair. Therefore, the ending
date of the |abor dispute is the Saturday of the week in which June 22,
2001, occurred.

It is also the decision of this Hearing Oficer that the twelve (12)
claimants who are enployed as custoner service agents at the Onhio
| ocations other than at the G ncinnati/Northern Kentucky International
Airport are not disqualified from receiving benefits due to a |abor
di spute other than a | ockout pursuant to section 4141.29(D)(1)(a)(i) of

the Ohi o Revi sed Code.

Thi s deci sion applies to:

CLAI MANTS WHO ARE DI SQUALI FI ED

*oxox o ox ox 21 NAMED CLAI MANTS * * * * *

CLAI MANTS WHO ARE NOT DI SQUALI FI ED

*oxox ox x 12 NAMED CLAI MANTS * * * * *



If you disagree with this decision then you have the right to appeal.
The follow ng paragraph provides a detail ed explanation of your appeal

rights:

APPLI CATION FOR APPEAL BEFORE THE UNEMPLOYMENT COWVPENSATI ON REVI EW
COMM SSI ON, 145 S. FRONT STREET, P. O BOX 182299, COLUMBUS, OHI O 43218-

2299; OR BY FAX TO (614)752-8862; MAY BE FILED BY ANY | NTERESTED PARTY
W TH N TWENTY-ONE (21) CALENDAR DAYS OF THE DATE OF MAILING OF THE
DECI SI ON. | N ORDER TO BE CONSI DERED Tl MELY, THE APPEAL MJUST BE FI LED I N
PERSON, FAXED, OR POSTMARKED NO LATER THAN TVENTY- ONE (21) DAYS AFTER THE
DATE OF MAI LI NG | NDI CATED ON THI'S DECI SION. | F THE 21ST CALENDAR DAY I S
A SATURDAY, SUNDAY COR LEGAL HOLI DAY, THE PERI OD FOR FI LI NG I S EXTENDED
TO I NCLUDE THE NEXT SCHEDULED WORK DAY. UPON RECEI PT OF CERTI FI ED
MEDI CAL EVI DENCE STATI NG THAT THE | NTERESTED PARTY' S PHYSI CAL CONDI Tl ON
OR MENTAL CAPACI TY PREVENTED THE FI LI NG OF AN APPEAL W THI N THE SPECI FI ED
21 CALENDAR DAY PERI OD, THE | NTERESTED PARTY' S Tl ME FOR FI LI NG THE APPEAL
SHALL BE EXTENDED AND CONSI DERED TI MELY | F FI LED W THI N 21 CALENDAR DAYS
AFTER THE ENDI NG OF THE PHYSI CAL OR MENTAL CONDI TI ON.

TH S DECI SION WAS MVAI LED ON JUNE 28, 2001.

THE TVENTY- ONE (21) DAY APPEAL PERIOD ENDS ON JULY 19, 2001.

Ji m Bubut i ev
Hearing O ficer



